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United States Court of Appeals for the 
District of Columbia 


1 Docket No. 83863 

Margaret R. Phipps, Petitioner , 


vs. 

Commissioner of Internal Revenue, Respondent. 

Appearances: 

For Petitioner: David A. Reed, Esq., W. A. Seifert, 
Esq., A. G. Wallerstedt, Esq., Allen G. Gartner, Esq., 

For Respondent: Angus R. Shannon, Esq., 

Docket Entries: 

1936 

Apr. 27—Petition received and filed. Taxpayer notified. 
(Fee paid) 

Apr. 27—Copy of petition served on General Counsel. 
June 13—Answer filed by General Counsel. 

June 16—Copy of answer served on taxpayer. 

Sept. 29—Motion for circuit hearing at Denver, Colorado 
filed by taxpayer. 10/2/36 granted. 

1937 

Aug. 10—Hearing set in Denver, Colorado beginning Oct. 
4, 1937. 

Aug. 18—Order restoring proceeding to Denver, Colorado 
Circuit Calendar for hearing in due course, en¬ 
tered. 

193S 

Aug. 31—Hearing set Nov. 14, 1938, Denver, Colorado. 
1939 

Oct. 18—Motion for a continuance until the next hearing 
in Denver, Colorado, filed by taxpayer. 10/ 
19/38 granted. 

1939 

July 2S—Hearing set Sept. 18, 1939 in Denver, Colorado. 
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Sept. IS—Hearing liatl before Miss Harron on the merits. 

Submitted. Stipulation as to the facts filed. 
Petitioner’s brief due 11/2/39—respondent’s 
brief due 12/2/39—reply due 12/1 S/39. 

Oct. 2—Transcript of hearing Sept. IS, 1939 filed. 

Nov. 1—Brief filed by taxpayer. 11/1/39 copy served. 
Nov. 30—Motion for extension to Dec. IS, 1939 to file brief 
filed by General Counsel. 11/30/39 granted— 
petitioner’s reply due Jan. 2, 1940. 

1940 

June 2S—Findings of fact and opinion rendered—Marion 
J. Harron, Division 13. Decision will be en¬ 
tered for the respondent. 

Julv 11—Decision entered—Marion J. Harron, Division 
13. 

Aug. 10—Stipulation of venue filed. 

Aug. 16—Petition for review by IT. S. Court of Appeals 
for the District of Columbia with assignments 
of error filed by taxpayer. 

Aug. 16—Proof of service filed. 

Aug. 16—Praecipe for record filed by taxpayer—proof of 
service thereon. 

2 Filed April 27, 1936 

United States Board of Tax Appeals 
Docket No. S3863 
Margaret K. Phipps, Petitioner , 
v. 

Commissioner of Internal Revenue, Respondent . 

Petition 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 

• • 

sioner of Internal Revenue in his notice of deficiency (IT: 
AR :E-2MMR-90D) dated February 15, 1936, and as a basis 
of her proceeding, alleges as follows: 

1. The petitioner is an individual residing at Denver, 
Colorado. For the calendar years 1933 and 1934, she filed 
her income tax return in the office of the Collector of In¬ 
ternal Revenue for the District of Colorado, at Denver, 
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Colorado, and the tax shown due thereon was paid to said 
Collector. 

2. The notice of deficiency (a copy of which is attached 
hereto and marked Exhibit “A”) was mailed to the peti¬ 
tioner on February 15, 1936. 

3. The taxes in controversy are income taxes for 

3 the calendar years 1933 and 1934 and for $2,157.32 
and $2,226.87, respectively. 

4. The determination of tax set forth in the said notice 
of deficienev is based on the followin'*- errors: 

(a) Respondent erroneously included as taxable income 
for the year 1933, the amount of $10,084.03, which was the 
net income of an irrevocable trust created by petitioner on 
February 27, 1923. 

(b) Respondent erroneously included as taxable income 
for the year 1934, the amount of $10,669.95, which was the 
net income of an irrevocable trust created by petitioner on 
February 27, 1923. 

(c) The imposition of this so-called income tax upon pe¬ 
titioner for either 1933 or 1934, and its assessment and 
collection would violate provisions of the Constitution of 
the United States, in that: 

(1) Such a tax would be arbitrary and capricious and 
would deprive the petitioner of her property without due 
process of law, contrary to the provisions of the Fifth 
Amendment. 

(2) Such a tax would be a direct tax on the property of 
the petitioner, laid without apportionment, contrary to the 
provisions of Article I, Section 9, Clause 4. 

5. The facts upon which the petitioner relies as a basis 
' of this proceeding are as follows: 

4 (a- and b-1) On or about February 27, 1933, peti¬ 
tioner, by irrevocable deed of trust, conveyed certain 

policies of insurance on the life of her husband, Lawrence 
C. Phipps, and certain securities to The International Trust 
Company, a Colorado corporation, in trust, however, for 
the purposes therein set forth. A copy of said trust agree¬ 
ment is attached hereto, made a part hereof, and marked 
Exhibit “B”. 

(a- and b-2) For the calendar year 1933, the net income 
of the trust was $10,084.03, and for 1934 it was $10,669.95. 
The trustee duly filed with the Collector of Internal Rev- 
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Sept. IS—Hearing had before Miss Harrow on the merits. 

Submitted. Stipulation as to the facts filed. 
Petitioner’s brief due 11/2/31)—respondent’s 
brief due 12/2/31)—reply due 12/18/39. 

Oct. 2—Transcript of hearing Sept. 18, 1939 filed. 

Nov. 1—Brief filed by taxpayer. 11/1/39 copy served. 
Nov. 30—Motion for extension to Dec. 18, 1939 to file brief 
filed by General Counsel. 11/30/39 granted— 
petitioner’s reply due Jan. 2, 1940. 

1940 

June 28—Findings of fact and opinion rendered—Marion 
J. Harrow, Division 13. Decision will be en¬ 
tered for the respondent. 

Julv 11—Decision entered—Marion J. Harron, Division 
13. 

Aug. 10—Stipulation of venue filed. 

Aug. 16—Petition for review by U. S. Court of Appeals 
for the District of Columbia with assignments 
of error filed by taxpayer. 

Aug. 16—Proof of service filed. 

Aug. 16—Praecipe for record filed by taxpayer—proof of 
service thereon. 

2 Filed April 27, 1936 

United States Board of Tax Appeals 
Docket No. 83863 
Margaret R. Phipps, Petitioner , 
v. 

Commissioner of Internal Revenue, Respondent. 

Petition 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency (IT: 
AR :E-2MMR-90D) dated February 15, 1936, and as a basis 
of her proceeding, alleges as follows: 

1. The petitioner is an individual residing at Denver, 
Colorado. For the calendar years 1933 and 1934, she filed 
her income tax return in the office of the Collector of In¬ 
ternal Revenue for the District of Colorado, at Denver, 
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Colorado, and the tax shown due thereon was paid to said 
Collector. 

2. The notice of deficiency (a copy of which is attached 
hereto and marked Exhibit “A”) was mailed to the peti¬ 
tioner on February 15, 1936. 

v 7 

3. The taxes in controversy are income taxes for 

3 the calendar years 1933 and 1934 and for $2,157.32 
and $2,226.87, respectively. 

4. The determination of tax set forth in the said notice 
of deficiency is based on the following errors: 

(a) Respondent erroneously included as taxable income 
for the year 1933, the amount of $10,084.03, which was the 
net income of an irrevocable trust created by petitioner on 
February 27, 1923. 

(b) Respondent erroneously included as taxable income 
for the year 1934, the amount of $10,669.95, which was the 
net income of an irrevocable trust created by petitioner on 
February 27, 1923. 

(c) The imposition of this so-called income tax upon pe¬ 
titioner for either 1933 or 1934, and its assessment and 
collection would violate provisions of the Constitution of 
the United States, in that: 

(1) Such a tax would be arbitrary and capricious and 
would deprive the petitioner of her property without due 
process of law, contrary to the provisions of the Fifth 
Amendment. 

(2) Such a tax would be a direct tax on the property of 
the petitioner, laid without apportionment, contrary to the 
provisions of Article I, Section 9, Clause 4. 

5. The facts upon which the petitioner relies as a basis 
* of this proceeding are as follows: 

4 (a- and b-1) On or about February 27, 1933, peti¬ 
tioner, by irrevocable deed of trust, conveyed certain 

policies of insurance on the life of her husband, Lawrence 
C. Phipps, and certain securities to The International Trust 
Company, a Colorado corporation, in trust, however, for 
the purposes therein set forth. A copy of said trust agree¬ 
ment is attached hereto, made a part hereof, and marked 
Exhibit “B” 

(a- and b-2) For the calendar year 1933, the net income 
of the trust was $10,084.03, and for 1934 it was $10,669.95. 
The trustee duly filed with the Collector of Internal Rev- 
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enue for the District of Colorado, taxable returns (Form 
1040) of income for said trust and duly paid the income tax 
shown due thereon. 

(a- and b-3) The trustee used $9,164.65 and $9,247.70 of 
such net incomes to pay life insurance premiums in 1933 
and 1934 respectively, pursuant to the trust agreement. 
No part of the income of said trust for 1933 or for 1934 
was, or in the discretion of any person not having a sub¬ 
stantial adverse interest in the disposition of such part of 
the income could be, distributed, or held or accumulated 
for future distribution, to petitioner, or for her benefit. 

(a- and b-4) Petitioner, by the trust agreement, divested 
herself permanently and definitely of all title and 

5 interest in the corpus and in the income of the trust, 
and of every right enabling her, at any time what¬ 
soever, to have the income of said trust distributed to her, 
either actually or constructively. No provision of said 
trust vests in the petitioner any right to enjoy, in substance, 
any part of said income. Petitioner at no time has had 
more than a contingent interest in any income which may 
be accumulated in said trust, within the purview of Section 
161(a)(1) or any other section of the Revenue Acts of 1932 
and 1934, respectively. 

(a- and b-5) Lawrence C. Phipps, of Denver, Colorado, 
husband of the grantor, is now living. Said trust has, up 
to the present time, been carried out in all particulars 
strictly according to its terms. 

WHEREFORE, the petitioner prays: 

1. That the Board may hear the proceeding and find and 
adjudicate that: 

(a) No part of the income of the trust is taxable to peti¬ 
tioner for the year 1933 or 1934; 

(b) To tax any part of said income to petitioner for 
1933 or 1934, would violate provisions of the Constitution 

of the United States in that: 

6 (1) Such a tax would be arbitrary and capricious 
and would deprive the petitioner of her property 

without due process of law, contrary to the provisions of 
the Fifth Amendment. 

(2) Such a tax would be a direct tax on the property of 
the petitioner, laid without apportionment, contrary to the 
provisions of Article 1, Section 9, Clause 4. 


PHIPPS VS. HELVERING. 


5 


(c) There is no deficiency due for the year 1933 or 1934. 
2. That the Board may grant the petitioner such other 
and further relief as in the premises it may deem proper, 
and that in case an overpayment of taxes has been made, 
it shall order a refund of said overpayment, together wfth 
interest thereon as provided by law. 

DAVID A. REED, (sgd.) 

W. A. SEIFERT, (sgd.) 

A. G. WALLERSTEDT. (sgd.) 

ALLEN G. GARTNER. 
Counsel for Petitioner. 

REED. SMITH, SHAW & MeCLAY, 

747 Union Trust Building, 

P i 11 sbu rgl i, Penn sylvan i a. 

ALLEN G. GARTNER, 

815 Fifteenth Street, N. W., 

Washington, D. C. 

7 State of Colorado 

City and County of Denver, ss: 

Margaret R. Phipps, being duly sworn, says that she is 
the petitioner above-named; that she has read the fore¬ 
going petition, or had the same read to her, and is familiar 
with the statements contained therein, and that the facts 
stated are true, as she verily believes. 

MARGARET R. PHIPPS (sgd) 

Sworn to and subscribed before me this 21st day of April, 
1936. 

CORA M. CONSTABLE (sgd) 
(Notarial Seal) Notary Public 

My Commission expires: January 8, 1938 
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Exhibit “A” 

SN-A 

Treasury Department 
Washington 

Office of Commissioner of Internal Revenue 


Feb 15 1936 

Mrs. Margaret R. Phipps, 

3400 Belcaro Drive, 

Denver, Colorado. 

Madam: 

You are advised that the determination of your income 
tax liability for the taxable years 1933 and 1934 discloses 
a deficiency of $4,384.19, as shown in the statement at¬ 
tached. 

In accordance with section 272(a) of the Revenue Act 
of 1932, as amended by section 501 of the Revenue Act of 
1934, and section 272(a) of the Revenue Act of 1934, notice 
is hereby given of the deficiency mentioned. Within ninety 
days (not counting Sunday or a legal holiday in the Dis¬ 
trict of Columbia as the ninetieth day) from the date of 
the mailing of this letter, you may file a petition with the 
United States Board of Tax Appeals for a redetermina¬ 
tion of the deficiency. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT :C :P-7. The signing and filing of this form 
will expedite the closing of your returns by permitting an 
early assessment of the deficiency and will prevent the 
accumulation of interest, since the interest period termi¬ 
nates thirty days after filing the form, or on the date as¬ 
sessment is made, whichever is earlier. 

Respectfully, 

GUY T. HELVERING, 
Commissioner. 

By CHAS. T. RUSSELL, 

Deputy Commissioner. 

Enclosures: 

Statement 

Form 870 
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9 Statement 

IT :AR:E-2 
MMR-90D 


In re: Mrs. Margaret R. Phipps, 
3400 Belearo Drive, 
Denver, Colorado. 



Income 

Tax Liability 


Year 

Income 
Tax Liability 

Income 

Tax Assessed 

Deficiency 

1933 

1934 

$4,578.45 

3,929.61 

$2,421.13 

1,702.74 

$2,157.32 

2,226.87 

Totals 

$8,508.06 

$4,123.87 

$4,384.19 


Reference is made to office letter dated November 11, 
1935, advising you of the approval of the report submitted 
by the internal revenue agent in charge at Denver, Colo¬ 
rado, a copy of which was submitted to you, and to your 
protest submitted by your attorney, Mr. Allen G. Gartner, 
received under date of December 19, 1935. 

In the protest further exception was taken to the trans¬ 
fer of income from the Margaret Rogers Phipps Trust 
ir2477 A to your individual return, in support of which 
the cases of Becker v. St. Louis Union Trust, et al., Execu¬ 
tor of the Estate of William Evans Guy, Deceased, and 
Helvering v. St. Louis Union Trust Company, Trustee, 
Estate of William J. Orthwein, Deceased, recently decided 
by the Supreme Court of the United States, are cited. 

These cases are not applicable to the facts in the instant 
case. The income, or the greater portion of the income of 
the two trusts involved in the two cases cited was distrib¬ 
utable to the children of the grantors, who were the bene¬ 
ficiaries of the trusts. In the instant case the income of 
the trust is not distributable to any beneficiary but is to 
be used to pay insurance premiums on policies taken out 
on the life of the grantor’s husband, and the balance of 
the income of the trust is to be accumulated. Upon the 
date of the death of her husband, the trustee, after paying 
all inheritance, succession, or estate and transfer taxes on 
the grantor’s share of her husband’s estate, and upon her 




8 


PHIPPS VS. HELVEKING. 


surviving her husband one year or more after his death, 
shall turn over to the grantor the corpus of the trust, in¬ 
cluding the insurance proceeds, together with all accumu¬ 
lated income. Thus, there is a material difference between 
the trusts in the cases cited and the trust here under con¬ 
sideration. 

10 Reference is made by you to the contingent rever¬ 
sionary interest of the grantor in the corpus of the 
trust. This, however, in the opinion of this office, is not 
material. For instance, if the income of any trust under 
section 107 of the Revenue Act of 1932 is to be accumulated 
for any given period for the benefit of the grantor, it is 
possible that the grantor might not survive the period in 
which the income is to be accumulated. Nevertheless, such 
a trust comes within the provisions of section 167 and the 
income is taxable to the grantor. 

In view of the foregoing, the action previously proposed 
that the income of the trust is taxable to vou as grantor 
is sustained. 

Adjustment has, therefore, been made as follows: 

1933 

Net income reported on return $30,025.75 

Additions: 


1. Income from Margaret Rogers Phipps 
Trust #2477 A: 


Ordinary interest 

Interest on tax-free covenant bonds 
Lo-ss on sale of bonds 

Expense of trust 

2.370.49 

8.587.50 

( 749.93) 
( 124.03) 

Total 

$40,109.7S 

2. Loss on bonds 

112.50 

Adjusted net income 

$39,997.28 

Explanation of Changes 



1. It is held that in accordance with section 167 (a) (1) of 
the Revenue Act of 1932 the entire net income of this trust 
is taxable to you as grantor as explained above. 
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2. The loss on Duluth Missabe and Northern Railway 
Company bonds is determined by applying value received 
in the amount of $9,562.50 against a March 1, 1913 value I 
of $9,450.00. 

11 Computation of Tax 

1933 ! 

Net income $40,109.78 

Less: 


Dividends 

Personal exemption and credit 

for dependents 

Interest on Libertv bonds 

* 

$6,315.00 

2,566.67 

850.00 

9,731.67 

Income subject to normal tax 


$30,378.11 

Normal tax at 4% on $4,000.00 
Normal tax at 8% on $26,378.11 
Surtax on $40,109.78 

121/0% on capital net loss of $112.50 


$ 160.00 
2,110.25 
2,979.76 
( 14.06) 

Total tax 


$ 5,235.95 

Less: 

Tax paid at source 


657.50 

Tax liability 

Tax assessed, account #210185 


$ 4,578.45 
2,421.13 

Deficiency 

1934 


$ 2,157.32 

Net income reported on return 


$21,936.35 

Addition: 

1. Income from Margaret Rogers Phipps 
Trust #2477 A: 

Interest (ordinary) 

Interest from tax-free covenant bonds 
Profit on sales 

Interest paid 

Trust expenses 

2,751.03 
7,840.00 
209.45 
( 13.94) 

( 116.59) 


Net income adjusted 


$32,606.30 
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12 Explanation of Changes 

1. It is held that in accordance with section 167(a)(1) of 
the Revenue Act of 1932 the entire net income of this trust 
is taxable to you as grantor. 

Computation of Tax 

1934 

Net income subject to surtax 

(personal exemption claimed by husband) $32,606.30 

Less: 

Dividends $6,577.50 

Liberty bond interest 796.49 


Earned income credit 

300.00 7,673.99 

Balance subject to normal tax 

$24,932.31 

Normal tax at 4% on $24,932.31 

$ 997.29 

Surtax on $32,606.30 

3,507.32 

Total 

$ 4,504.61 

Less: 


Tax paid at source 

575.00 

Tax liability 

$ 3,929.61 

Tax assessed, account =802125 

1,702.74 

Deficiency 

$ 2,226.87 


A copy of this letter has been mailed to your represen¬ 
tative, Mr. Allen G. Gartner, 815 Fifteenth Street, 'Wash¬ 
ington, D. C., in accordance with the authority conferred 
upon him in the power of attorney executed by you and on 
file with the Bureau. 

13 Exhibit “B” 

Trust Agreement 

“A” 

Margaret Rogers Phipps 

This Indenture of Agreement, Made and entered into, 
in duplicate, this twenty-seventh day of February, A. D. 
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1923, by and between Margaret Rogers Phipps, of the City 
and County of Denver, State of Colorado, (hereinafter re¬ 
ferred to as the “Grantor”), party of the first part, and 
The International Trust Company, a corporation duly or¬ 
ganized and existing under and by virtue of the laws of the 
State of Colorado, (hereinafter referred to as the “Trus¬ 
tee”), party of the second part. 

Witnesseth: 

Recitals 

1. The grantor is the absolute owner of the bonds and 
securities hereinafter described and one of the beneficiaries i 
of the trust hereby created. 

2. The grantor is the wife of Lawrence C. Phipps, of 
Denver, Colorado, and the mother of Gerald Hughes Phipps 
and Allan Rogers Phipps, also of Denver, Colorado, two of 
the beneficiaries of the trust hereby created. 

3. The said Lawrence ('. Phipps is the father of the said 
Gerald "Hughes Phipps and Allan Rogers Phipps, and is 
the father of Lawrence C. Phipps, Jr., of Denver, Colo¬ 
rado, Emma Phipps White, of Havcrford, Pennsylvania, 
Dorothy Philips Garrett, of Augusta, Georgia, and Helen 
Phipps Bromfield, of Denver, Colorado, also beneficiaries 
of the trust hereby created. 

4. The grantor desires to make a present gift of certain 
property, in trust, and to create a trust fund; 

(a) For the purpose of discharging all inheritance, es¬ 
tate, transmission, succession and transfer taxes or death 
duties which may be assessed or levied upon or chargeable 
against or in connection with the distributive share or por¬ 
tion of the estate of Lawrence C. Phipps on or after his 
death, which may be inherited by or devised or bequeathed 
to the grantor or other beneficiaries hereof, or for which 
said grantor or other beneficiaries hereof, as heirs at law 
or beneficiaries of said estate or of interests therein, may 
by liable or permitted or required to pay thereon, or on 
the right to receive the same, or in connection therewith; 
and, 

(b) For the purpose of providing suitable gifts abso¬ 
lutely to or in trust for the beneficiaries hereinabove re¬ 
ferred to, from the residue of said trust fund or estate re¬ 
maining after payment therefrom of all of such taxes. 
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5. The grantor has heretofore applied for and 
14 taken ont, or will promptly upon the execution of 
this Trust Agreement apply for and take out, in¬ 
surance on the life of her said husband, Lawrence C. 
Phipps, and under the direction of said grantor, certain 
contracts or policies therefor, in the aggregate sum of 
One Hundred Forty-five Thousand Dollars ($145,000.00), 
have been or will be issued and delivered by certain life 
insurance companies to and deposited with The Interna¬ 
tional Trust Company, as trustee; that the said trustee has 
been irrevocablv named bv the grantor as the beneficiarv 
thereunder, and neither the grantor, except as herein pro¬ 
vided, nor the insured named in said policies has any rights 
thereunder, the only relation of the said Lawrence C. 
Phipps thereto being that of the insured life; that said 
contracts or policies of life insurance are described in 
Schedule I, attached hereto and hereby made a part here¬ 
of, and identified by the signatures of the parties hereto. 

6. The trust estate hereby contemplated shall consist of 
the bonds and securities owned by the grantor as afore¬ 
said, and deposited with the trustee upon the execution of 
and pursuant to this agreement as hereinafter set forth; 
and, in addition, shall consist of the said insurance policies 
on the life of the said Lawrence C. Phipps and the proceeds 
of the same to be collected by the trustee upon the surren¬ 
der or maturity thereof. 

7. The trustee is willing to accept the trust contemplated 
hereby. 

Agreement 

Now, Therefore, in consideration of the premises, the 
sum of one dollar ($1.00) in hand paid by the trustee to 
the grantor, the receipt whereof is hereby acknowledged, 
and in further consideration of the acceptance by the trus¬ 
tee of the trust hereby created, said acceptance being evi¬ 
denced by the execution of these presents, the parties here¬ 
to hereby agree as follows: 

The grantor has sold, transferred, endorsed, assigned 
and set over, and does hereby sell, transfer, endorse, assign 
and agree to deliver to and deposit with, or cause to be 
delivered to or deposited with the trustee and its successors 
in trust, absolutely and irrevocably, certain bonds and se- 
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curities in the aggregate principal sum of one hundred 
eighty-five thousand dollars ($183,000.00) described in 
Schedule II attached hereto and hereby made a part here¬ 
of, and identified by the signatures of the parties hereto. 

Together with all and singular the rights and privileges 
belonging or in any way appertaining thereto, and all the 
proceeds, income, issues and profits therefrom, and all the 
estate, right, title, interest, claim and demand whatsoever 
of the grantor therein, in law or in equity; 

To have and to hold the said property to the said trus¬ 
tee, its successors in trust, in trust, nevertheless, upon and 
for the following express trusts, uses and purposes 
15 and upon the conditions and with the powers and 
limitations hereinafter convcrred and set forth, that 
is to say: 

First: To possess, hold, keep, preserve, protect, use, con¬ 
trol, manage, deliver, deal with, from time to time realize 
and collect proceeds upon and interest or income from, as 
the same may be due and payable, exchange, invest, re¬ 
invest, continue or change the investment of, any and all 
of the said property hereby sold, assigned, endorsed, trans¬ 
ferred and delivered to the trustee, or which may come into 
its hands and possession by reason hereof, and in the in¬ 
vestment or reinvestment thereof, to give proper consid¬ 
eration to the rate of income therefrom and the safety of 
the principal thereof; and in all and any of* such ways as 
aforesaid, to handle, manage, control and deal with the 
trust funds and property hereunder, as to the said trustee 
in the exercise of its discretion and judgment may be 
deemed proper and for the best interests of said trust 
estate; to fully and in all respects duly execute and carry 
out the trusts hereby created and imposed with respect 
thereto; to collect said life insurance policies upon the sur¬ 
render or maturity thereof, and receipt for the proceeds 
collected thereon, and dispose of said proceeds as herein 
directed; and in the investment, change of investment, and 
reinvestment of any of the funds and property of the trust 
estate, and in handling, controlling, managing and dealing 
with the trust funds and property hereunder in any or all 
of the wavs hereinaforesaid, to the best of its abilitv, in 
the exercise of its discretion and judgment, the said trustee 
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shall not be liable for any errors of judgment, when acting 
in good faith; and in the exercise of its discretion in select¬ 
ing investments, the trustee shall not be restricted in the 
making of such investments to that class of securities des¬ 
ignated by law for the investment of trust funds; and, to 
payout from the trust fund and property and income there¬ 
from all costs, commissions and expenses incident and rea¬ 
sonably necessary to and for the due execution of the trusts 
hereunder, and reasonable attorneys’ fees, when in any 
instance in the execution of the trusts hereunder the ser¬ 


vices of an attorney may be required; provided, however, 
that during the existence of this trust and during the life 
of Lawrence C. Phipps, Jr., and while he is under no legal 
disabilitv, the form of investment of this trust fund shall 
not be changed by the trustee without the consent in writ¬ 
ing of the said Lawrence 0. Phipps, Jr. 

Second: Upon the collection of the income, interest and 
profits from the bonds and securities and the trust prop¬ 
erty or estate hereunder, as the same become due and pay¬ 
able, to pay therefrom, 

(a) All fees of the trustee as hereinafter provided, and 
all costs and expenses, including attorneys’ fees paid or 
incurred by the trustee in connection with the due execu¬ 
tion of the trust hereunder or for the protection thereof. 

(b) All income or other taxes or assessments on the in¬ 
terest or income received or earned by the trust estate, 
including taxes, or assessments, if any, legally imposed or 

levied on the corpus thereof; and 
16 (c) All premiums on the policies of life insurance, 

and each of them, held in trust hereunder, during 
the life of said policies, as the same become due and pay¬ 
able pursuant to the terms thereof, except, however, the 
first annual premiums due or payable thereunder, which 
first annual premiums 'the grantor will pay or cause to be 
paid upon the delivery of said policies of life insurance to 
the trustee as hereinabove provided. 

Third. In the event that the income from said trust es¬ 


tate is at any time insufficient to pay the fees, expenses, 
taxes and premiums as above provided in subdivisions (a), 
(b) and (e) of paragraph second hereof, to use all or such 
portion of the corpus of the trust property or estate as 
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may be necessary to pay the same in full, and in the event 
that the interest or income from said trust fund or estate 
is more than sufficient to pay such fees, expenses, taxes and 
premiums in full, to accumulate the excess of income and 
add the same to the corpus of the trust fund or estate, and 
thereupon to invest and keep the same invested pursuant 
to the terms hereof as a part of the corpus of said trust 
fund. 

Fourth. Upon the death of the insured named in said 
policies of insurance, leaving the grantor surviving him, 
to collect said insurance policies held in trust by the trus¬ 
tee as aforesaid, and to dispose of the proceeds of the col¬ 
lection thereof and the income therefrom if any, together 
with such bonds and securities or other property as may 
then be a part of the trust estate hereby created and the 
accumulated income, if any, therefrom, as follows: 

(a) To pay and discharge in full all inheritance, suc¬ 
cession transmission, estate and transfer taxes or death 
duties which may be assessed or levied upon or chargeable 
against or in connection with the distributable share or 
portion of the estate of the said Lawrence C. Phipps, or 
other interest therein, which mav be inherited bv or de- 
vised or bequeathed to the grantor from the general estate 
of the said Lawrence C. Phipps or under the provisions of 
his will or otherwise, or for which said grantor as an heir 
at law or beneficiary of said estate mav be liable or re- 

V 1 

quired or permitted to pay thereon or in connection there¬ 
with, or on the right to receive the same, or as a condition 
to the receipt thereof, including all inheritance or estate 
taxes imposed on or in connection with the interest of the 
grantor in the estate of the said Lawrence 0. Phipps, by 
the United States of America, or any state or political sub¬ 
division thereof, or imposed by any foreign state or gov¬ 
ernment, it being intended that the inheritance and estate 
taxes, dues or charges, to be paid pursuant to the terms 
hereof, shall include all transfer, succession and trans¬ 
mission taxes, dues or charges and all interest and pen¬ 
alties, if any, thereon or in connection therewith, and all 
other fees and governmental charges which may accrue 
upon any and all interest which may devolve upon or be 
received by the grantor by reason of, upon or through the 
death of the said Lawrence 0. Phipps from his estate; 
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(b) At the expiration of one (1) year from the date of 
tlie death of Lawrence C. Phipps and providing said in¬ 
heritance and estate taxes imposed on the interest of the 
grantor in the estate of the said Lawrence C. Phipps, or 
in connection therewith, have been theretofore paid in full, 
to pay and deliver the remainder of said trust prop- 
17 erty or estate and income therefrom, including the 
remaining proceeds of any of said insurance poli¬ 
cies, and income therefrom, to the grantor absolutely, if 
then living, and in the event that the grantor is living at 
the expiration of said period of one year from the date 
of the death of the said Lawrence C. Phipps and said in¬ 
heritance and estate taxes imposed on the interest of the 
grantor in the estate of the said Lawrence C. Phipps have 
not theretofore been paid in full, to set aside from the trust 
fund and hold a sufficient portion thereof to pay the same 
in full, and thereafter, upon the expiration of said period 
of one year from the date of the death of said Lawrence 
0. Phipps, to pay the remaining trust property or estate 
and income therefrom, including the remaining proceeds, 
if any, of said life insurance policies and the income there¬ 
from, to said grantor if then living. In the event that the 
said grantor dies within said period of one year after the 
death of the said Lawrence C. Phipps, the entire trust 
estate or property, and income therefrom, including the 
proceeds of said insurance policies and income therefrom, 
remaining after payment in full of the said inheritance and 
estate taxes imposed on the interest of the grantor in the 
estate of Lawrence 0. Phipps as aforesaid, shall be held 
and disposed of by the trustee for the use and benefit of 
the beneficiaries named or included in and in accordance 
with the directions contained in subdivision (B) of para¬ 
graph fifth hereof. 

Fifth: Upon the death of the insured, to collect said in¬ 
surance policies, and in the event that the grantor has pre¬ 
deceased the insured, to dispose of the proceeds thereof, 
and the income, if any, therefrom, together with such bonds 
and securities or other property as may then be a part of 
the trust estate hereby created, and the accumulated in¬ 
come, if any, therefrom, as follows: 

(A) To pay and discharge in full all inheritance, suc¬ 
cession, transmission, estate and transfer taxes and death 
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duties which may be assessed or levied upon or chargeable 
against or in connection with the distributive shares or 
portions of the estate of Lawrence C. Phipps, or interests 
therein which may be inherited by or devised or bequeathed 
to the beneficiaries hereof other than the grantor, or for 
which said beneficiaries, other than said grantor, as heirs 
at law or beneficiaries of said estate may by law, be liable 
or required or permitted to pay thereon or in connection 
therewith, or on the right to receive the same or as a con¬ 
dition to the receipt thereof, including all inheritance and 
estate taxes imposed on or in connection with the interests 
of said beneficiaries hereof by the United States or any 
political subdivision thereof, or imposed by any foreign 
state or government; 

(B) After the payment or discharge in full of all such 
inheritance or estate taxes imposed on the interests of 
said beneficiaries hereof, other than the grantor, to dis¬ 
tribute the remainder of the trust property or estate and 
income therefrom, including the remaining proceeds of 
said insurance policies, if any, and the income therefrom, 
in the following manner: 

To divide said residue or remainder of the trust estate 
into six (6) equal shares or parts and to distribute or hold 
the same in trust as follows: 

18 (a) To pay and deliver one (1) of said equal 

shares or parts to Lawrence C. Phipps, Jr.; 

(b) To pay and deliver one (1) of said equal shares or 
parts to Emma Phipps White; 

(c) To hold one (1) of said equal shares or parts in 
trust, for the use and benefit of Dorothy Phipps Garrett, 
upon the terms and conditions hereinafter set forth; 

(d) To hold one (1) of said equal shares or parts, in 
trust, for the use and benefit of Helen Phipps Broinfield, 
upon the terms and conditions hereinafter set forth; 

(e) To hold one (1) of said equal shares or parts, in 
trust, for the use and benefit of Allan Rogers Phipps, 
upon the terms and conditions hereinafter set forth; and 

(f) To hold one (1) of said equal shares or parts, in 
trust, for the use and benefit of Gerald Hughes Phipps, 
upon the terms and conditions hereinafter set forth. 

The shares or parts designated in subdivisions (c), (d), 
(e) and (f) of this paragraph fifth, shall be held in trust 
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for the separate use and benefit of Dorothy Phipps Gar¬ 
rett, Helen Phipps Bronifield, Allan Rogers Phipps and 
Gerald Hughes Phipps, upon the following terms and con¬ 
ditions and with the following powers and directions to 
said trustee: 

1. After the death of the said Lawrence C. Phipps and 
until each of his said children, Dorothy Phipps Garrett, 
Helen Phipps Bronifield, Allan Rogers Phipps and Gerald 
Hughes Phipps, attains the age of twenty-five (25) years, 
it shall be the duty of the trustee to pay to them respec¬ 
tively at least semi-annually, or as much more frequently 
as the said trustee shall determine, the net income from 
their respective shares or parts of said remaining trust 
estate until such time, after they have respectively at¬ 
tained the age of twenty-five (25) years, as either Law¬ 
rence C. Phipps, Jr., or Gerald Hughes, or the survivor of 
them, shall, with respect to said Dorothy Phipps Garrett, 
Helen Phipps Bronifield, Allan Rogers Phipps and Gerald 
Hughes Phipps, determine in writing that they respec¬ 
tively are in every way competent to control, sell, reinvest 
or otherwise manage his or her trusteed share or part, with¬ 
out incurring more than the ordinary risk of decreasing, 
losing, jeopardizing or dissipating said share or part, 
whereupon the principal and all accrued net income of said 
separate share or part shall be turned over and paid to 
such child of Lawrence C. Phipps. 

2. On the death of any of said children, and if in accord¬ 
ance herewith the trustee shall not have turned over and 
paid to such child the principal of his or her share of the 
remaining trust estate trusteed for him or her as afore¬ 
said, then the trustee shall continue to hold the trus- 

1.9 teed share or part of such deceased child, in trust, 
and to pay to the surviving child or children of said 
deceased child the net income from such trusteed share or 
part of his or her parent, share and share alike, until each 
of such children of such deceased child reaches the age of 
twenty-one (21) years, when an equal distributive portion 
of the principal of such trusteed share or part shall be 
delivered and paid over to such child of said deceased child 
of Lawrence C. Phipps. In the event of the death, disabil¬ 
ity or incapacity or unwillingness of either the said Law- 
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rence C. Phipps, Jr., or said Gerald Hughes to act in re¬ 
spect to the matter herein mentioned, the trustee shall 
have power to decide the time each of said children after 
attaining the age of twenty-five (25) years, as aforesaid, 
shall be entitled to receive his or her trusteed share or 
part of the remaining trust estate created hereby, and in 
case any of said children shall die before receiving his or 
her portion of the trust estate, leaving no husband or wife 
or child or children surviving him or her, the share or part 
of such deceased child shall be equally distributed to the 
surviving children of the said Lawrence C. Phipps at the 
time and on the same terms and conditions, respectively, 
as are provided herein in reference to the children of the 
said Lawrence C. Phipps, but in case such child so dying 
shall leave a wife or husband and no child or children sur¬ 
viving him or her, one-fourth (14) of the share or part of 
such deceased child shall go to the surviving husband or 
wife of such child, and the remaining three-fourths (%) 
of such share or part shall go to the surviving children of 
the said Lawrence C. Phipps, share and share alike, and 
payable at the time and on the terms and conditions herein 
provided concerning the shares or parts of each of the said 
children of Lawrence C. Phipps. 

Sixth: No insurance company shall be under any obli¬ 
gation to see or be responsible for the application of the 
proceeds of any insurance policy held in trust hereunder, 
or be required to see to the execution of the trust created 
by this instrument or any part thereof. 

Seventh: In the event that the bonds and securities de¬ 
posited in trust hereunder, for any reason, become insuffi¬ 
cient in value to pay the premiums on said insurance poli¬ 
cies, the trustee may sell, release or surrender said insur¬ 
ance policies for and collect the surrender value thereof, 
or, in its discretion, receive paid-up insurance therefor, in 
either of which events, the proceeds of said surrendered 
or paid-up insurance shall be held in trust and disposed 
of at the same time and in the same manner as herein pro¬ 
vided with respect to the proceeds of the policies of insur¬ 
ance described in Schedule I attached hereto, to be collected 
at the maturity thereof as herein provided. 

Eighth: The trustee shall, during the life of the said 
La-wrence C. Phipps, hold said policies of insurance in 
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trust and shall apply, in reduction of the premiums or 
other charges payable to maintain and keep the same in 
force, all dividends or other payments made upon said 
policies by the insurance companies issuing the same, but 
it is understood that the trustee may in its discretion, pro¬ 
viding the net income from the trust estate is otherwise 
sufficient to pay all premiums on said insurance policies, 
procure additional insurance obtainable under any 
20 policy by application of dividends thereon or other¬ 
wise, pursuant to the terms hereof, but no such ad¬ 
ditional insurance shall be obtained which requires a spec¬ 
ific application therefor and an examination of the insured 
as a basis thereof. 

Ninth: The trustee, in the event that the inheritance or 
estate taxes hereinabove referred to are required by law 
to be paid by the beneficiaries hereof entitled to taxable 
interests in the estate of the said Lawrence C. Phipps, or 
by the executor, administrator or other personal repre¬ 
sentative of said estate, shall furnish to, or make available 
for use by, such beneficiaries, or personal representative, 
from the trust estate, including the proceeds of said in¬ 
surance policies, cash funds with which to pay said in¬ 
heritance or estate taxes as the same become due and pay¬ 
able as provided by law. 

Tenth: The receipt of any or all tax collectors or offi¬ 
cials authorized by law to receive and receipt for inherit¬ 
ance or estate taxes, and the receipt of any or all benefici¬ 
aries hereunder of their respective portions of the trust 
estate hereby created or the income therefrom, shall be full 
discharge and quittance to the trustee in the performance 
and execution of the trust hereunder. 

Eleventh: The trust hereby created is absolute and irre¬ 
vocable and it is expressly agreed that this is an absolute 
assignment made by the grantor of the property herein¬ 
above described for the benefit of the beneficiaries herein¬ 
above mentioned, and that the grantor retains no interest 
whatever therein, except as hereinabove provided, or other 
control thereof. 

Tivelfth: The trustee shall, whenever requested in writ¬ 
ing by Lawrence 0. Phipps, Jr., during his life and while 
under no legal disability, deposit, for safe keeping, all or 
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such part of the trust estate as he may designate, with such 
suitable depositories, within or without the State of Colo¬ 
rado, as he may select, in which event, while said trust 
estate or any part thereof remains so deposited, or the 
same is in transit to or from the depository, no liability 
shall rest on the trustee for the custody thereof or for any 
loss or damage thereto or misplacement, disappearance 
or theft of said trust estate or any part thereof, and on 
the death or legal disability of the said Lawrence C. 
Phipps, Jr., to designate such depositories, the trustee may, 
in its discretion, deposit for safe keeping, all or such part 
of the trust estate as it may deem advisable, in depositories 
within or without the State of Colorado, as it may select. 

Thirteenth: All income payable under this trust, includ¬ 
ing distributions of the corpus thereof, shall be payable 
to the respective beneficiaries only upon his or her sole 
and independent separate receipt or written order signed 
and delivered at the time of payment and not in accordance 
with any sale, pledge or assignment thereof and free from 
liability for the debts of the beneficiary and from the con¬ 
trol or interference of any third person. Xo sum or sums 
payable by the trustee under the provisions of this trust 
shall be pledged, assigned, transferred, sold, or in any 
manner whatever anticipated, charged or encumbered by 
any beneficiary hereunder, nor be in any manner 
21 liable in the hands of the trustees for the debts, con¬ 
tracts, or engagements of any beneficiary hereunder 
or subject to attachment, execution, garnishment or other 
court process against any beneficiary named herein, and 
no assignment or instrument purporting to effect the as¬ 
signment of any interest in said trust fund shall be recog- 
nixed by the trustee. 

Fourteenth: The trustee agrees to and does hereby ac¬ 
cept this trust on the terms and the conditions herein 
stated, and as compensation for its services in the prem¬ 
ises, in the holding, handling and disbursing of said trust 
estate, shall receive one (1) per cent, of the income col¬ 
lected, without additional charge for the disbursement 
thereof; one-fourth (Vi) of one (1) per cent, of the prin¬ 
cipal amount of the bonds and securities in the trust estate, 
to be paid at the time of disposition thereof, pursuant to 
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the terms of this agreement, and one-fourth ( 1 /4) of one 
(1) per cent, of the insurance policies collected and dis¬ 
bursed, to be paid at the time of disposition thereof. If 
income is added to principal as provided in paragraph 
third hereof, the trustee shall be entitled to receive one- 
fourth (Vi) of one (1) per cent, on the disposition thereof, 
as principal. 

Fifteenth: In case of the resignation of The Interna¬ 
tional Trust Company as trustee, or the dissolution there¬ 
of, or upon its ceasing to actively carry on a banking or 
trust business, or both, then and in such event or events, 
the grantor hereby directs that the District Court within 
and for the City and County of Denver, State of Colorado, 
shall upon the petition of any party interested in the exe¬ 
cution and carrying out of the trusts hereby created, ap¬ 
point a suitable corporation as trustee or successor in 
trust hereunder, such corporation having capital and sur¬ 
plus of not less than five hundred thousand dollars ($500,- 
000.00), and power to act as trustee as shall to said court 
be deemed satisfactory and proper and capable of accept¬ 
ing, performing and executing the trust created by this 
indenture, upon such terms for the faithful performance 
of said trust as to said court may seem proper. 

IN WITNESS WHEREOF, the party of the first part 
has hereunto set her hand and seal, and the party of the 
second part, in token of its acceptance of the trust hereby 
created, has caused its proper officers thereunto duly au¬ 
thorized to hereunto subscribe its corporate name and affix 
and attest its corporate seal, the day and year first above 
written. 

(Seal) 


(Seal) 

Attest: 

M. E. DUKES (Signed) 
Secretary. 


(Signed) MARGARET ROGERS PHIPPS 
Party of the First Part. 

THE INTERNATIONAL TRUST COM¬ 
PANY 

By JOHN EVANS (Signed) 

Its President 

Party of the Second Part. 
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22 United States of America 

District of Columbia, ss. 

I, Robert E. Briggs, a Notary Public in and for said Dis¬ 
trict of Columbia, do hereby certify that Margaret’ Rogers 
Phipps, who is personally known to me to be the person 
whose name is subscribed to the foregoing Trust Agree¬ 
ment, appeared before me this day in person and acknowl¬ 
edged that she signed, sealed and delivered the said instru¬ 
ment of writing as her free and voluntary act and deed for 
the uses an purposes therein set forth. 

Given under my hand and notarial seal this 28th day of 
May, A. D. 1923.* 

My commission expires April 27, 1928. 

ROBERT E. BRIGGS (signed) 
(Seal) Notary Public. 

23 State of Colorado 

City and County of Denver, ss. 

T, Bessie M. Jones, a Notary Public in and for said City 
and County, in the State aforesaid, do hereby certify that 
John Evans and M. E. Dukes, who are personally known 
to me to be the same persons whose names are subscribed 
to the foregoing Trust Agreement as having executed the 
same respectively as President and Secretary of the Inter¬ 
national Trust Company, a corporation, and who are known 
to me to be such officers respectively, appeared before me 
this day in person, and severally acknowledged: That the 
seal affixed to the foregoing instrument is the corporate 
seal of said corporation; that the same was thereunto af¬ 
fixed by the authority of said corporation; that said in¬ 
strument was by like authority subscribed with its corpo¬ 
rate name; that the said John Evans is the President of 
said corporation and the said M. E. Dukes is the Secretary 
thereof; that by the authority of said corporation they 
respectively subscribed their names thereto as President 
and Secretary, and that they signed, sealed and delivered 
the said instrument of writing as their free and voluntary 
act and deed, and as the free and voluntary act and deed 
of said corporation, for the uses and purposes therein set 
forth. 
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Given under my hand and notarial seal this 24th day of 
May A. D. 1923. ' 

My commission expires April 18th, 1927. 

BESSIE M. JONES (Signed) 
(Seal) Notary Public 

24 Trust “A” 

Margaret Rogers Phipps 
Schedule I 


Life Insurance Policies 


Name and Address of Company 

The Home Life Insurance Company of 

Date Issued 

Policy No. 

Amount 

X. Y., Broadway, Now York 
Jefferson Standard Life Insurance Co., 

Apr. 11,1923 

2S5.104 

$20,000 

Greenboro, North Carolina 

The Mutual Life Insurance Co. of 

Feb. 28,1923 

186,415 

$50,000 

N. Y., New York, New York. 

Feb.28, 1923 

3125068 

$75,000 


Schedule II 
Securities 


$110,000 par value United States Steel Corporation, TO¬ 
GO year Sinking Fund 5% Gold Bonds, due April 1st, 1923, 
with coupons payable November 1st, 1923, and all subse¬ 
quent coupons attached. Denomination $1000 each, num¬ 
bered as follows: 

359, 380, G13 to 617 inclusive, 1007 1368, 1374, 1479, 1480 
to 14S3 inclusive, 1547, 1590, 1795 to 1799 inclusive, 1805, 
1S39, 1857, 1858, 1S78, 1880, 1991, 1992, 2069 to 2071 in¬ 
clusive, 2124, 2161, 2199, 2234, 2692 to 2695 inclusive, 4995, 
5814, 5821, 5881, 5882, 6161 to- 6165 inclusive, 6360, 6377, 
6661, 6692, 6693, 6718 to 6722 inclusive, 6797, 6842, 6909, 
6910, 7078 to 7080 inclusive, 7292, 7409, 7410, 7446 to 7449 
inclusive, 7511, 7520, 7666 to 7668 inclusive, 7772, 7773, 
7776 to 7783 inclusive, 77S5, 7794, 7957, 7958, 8513, 8514, 
8530 to 8534 inclusive, 8945, 9059, 9060, 9212, 9259, 9801 to 
9803 inclusive, 9806. In all one hundred and ten (110) 
Bonds. 

$29,000 par value Duluth, Missabe and Northern Railway 
Company General Mortgage 5% Gold Bonds, due January 
1, 1941, with July 1st, 1923, and all subsequent coupons 
attached. Denomination $1000 each, numbered as follows: 

11307, 1130S, 11309, 11362 to 11366 inclusive, 11442 to 
11462 inclusive. In all twenty-nine (29) Bonds. 
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25 $25,000 par value Moffat Coal Company 6% Gold 
Bonds, due September 1, 1931, with September 1st, 

1923, and all subsequent coupons attached. Series “A”. 
Denomination $1000 each, numbered from 39 to 63, both 
numbers inclusive. 

$21,000 par value Nevada-California Electric Corpora¬ 
tion, Series “A”, 6% First Lien Bonds, due January 1, 
1946. Registered in name of International Trust Com¬ 
pany, Trustee, and numbered 115 and 116, two for $10,000 
each, and numbered 79 for $1000. 

MARGARET ROGERS PHIPPS (Signed) 

THE INTERNATIONAL TRUST COM¬ 
PANY 

By JOHN EVANS (Signed) 

President. 

Checked: A. W. JONES (Signed) 

Trust Officer 

26 Endorsed: United States Board of Tax Appeals 
Filed Jun 13 1936 

United States Board of Tax Appeals 
B. T. A. No. S3,863 

Margaret R. Phipps, Petitioner 
v. 

Commissioner of Internal Revenue, Respondent 

Answer 

Comes now the respondent by his attorney, Herman 
Oliphant, General Counsel for the Department of the 
Treasury, and for answer to the petition of the above- 
named taxpayer, admits and denies as follows: 

1. Admits that the petitioner is an individual residing 
at Denver, Colorado. For the calendar years 1933 and 
1934, she filed her income tax return in the office of the 
Collector of Internal Revenue for the District of Colorado, 
at Denver, Colorado. Denies the remaining allegations 
contained in Paragraph 1 of the petition. 

2. Admits the allegations contained in Paragraph 3 of 
the petition. 

3. Admits the allegations contained in Paragraph 3 of 
the petition. 
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4 (a), (b), (c)(1) & (2). Denies that the respondent 
erred in the determination of the deficiency as alleged in 
sub-paragraphs (a), (b), (c)(1) and (2) of Paragraph 4 
of the petition. 

5 (a-arnl b-1). Admits that on or about February 27, 
1933, petitioner by deed of trust, conveyed certain policies 
of insurance on the life of her husband, Lawrence C. 
Phipps, and certain securities to The International Trust 
Company, a Colorado corporation, in trust, however, for 
the purposes therein set forth. A copy of said trust agree¬ 
ment is attached to the petition, made a part thereof, and 
marked Exhibit “B'\ Denies the remaining allegations 
contained in sub-paragraph (a-and b-1) of Paragraph 5 

of the petition. 

27 (a-and b-2). Admits that for the calendar year 

1933, the net income of the trust was $10,084.03, and 
for 1934 it was $10,669.95. The trustee duly filed with the 
Collector of Internal Revenue for the District of Colorado, 
taxable returns (Form 1040) of income for said trust. 
Denies the remaining allegations contained in sub-para¬ 
graph (a-and b-2) of Paragraph 5 of the petition. 

(a-and b-3) & (a-and b-4). Denies the allegations con¬ 
tained in sub-paragraphs (a-and b-3) and (a-and b-4) of 
Paragraph 5 of the petition. 

(a-and b-5). Admits that Lawrence C. Phipps, of Den¬ 
ver, Colorado, husband of the grantor, is now living. De¬ 
nies the remaining allegations contained in sub-paragraph 
(a-and b-5) of Paragraph 5 of the petition. 

Denies generally and specifically each and every alle¬ 
gation of the petition not hereinbefore admitted, qualified 
or denied. 

WHEREFORE, it is prayed that the appeal be denied. 

(Signed) HERMAN OLIPHANT, 
General Counsel for the 
Department of the Treasury . 

Of Counsel: 

1). A. TAYLOR, 

F. S. GETTLE, 

Special Attorneys , 

Bureau of Internal Revenue. 

FSG spt 
6/11/36 
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28 United States Board of Tax Appeals 

Margaret R. Phipps, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 83863. Promulgated June 28, 1940. 

The income in the taxable years of an irrevocable funded 
insurance trust created by petitioner was used in part to 
pay premiums on policies of insurance on the life of peti¬ 
tioner’s husband, and in part was accumulated and added 
to trust corpus. Upon the death of petitioner’s husband, 
the proceeds from the policies and the accumulated trust 
income, together with the other trust assets, are to be used 
to pay tbe estate and inheritance taxes on petitioner’s 
share of her husband’s estate, and the trust assets remain¬ 
ing are to be transferred to petitioner absolutely one year 
after her husband’s death. Held, that the trust income 
which was used to pay premiums on insurance policies and 
the trust income which was accumulated and added to trust 
corpus was accumulated for future distribution to peti¬ 
tioner and is taxable to her under section 167(a)(1). Com¬ 
missioner v. Morton, 108 Fed. (2d) 1005. 

David A. Reed, Esq., for the petitioner. 

Angus R. Shannon, Jr., Esq., for the respondent. 

Respondent determined deficiencies in income tax of pe¬ 
titioner of $2,157.32 for 1933 and $2,226.87 for 1934, or a 
total of $4,384.19. The main question for determination is 
whether the entire net income of a funded insurance trust, 
which was created by petitioner for tbe purposes of pay¬ 
ing the annual premiums on three policies of insurance on 
the life of her husband and of using the proceeds from the 
collection of the policies after her husband’s death to pay 
the inheritance and estate taxes on her share of his estate, 
was taxable to petitioner in the taxable years. The facts 
have been stipulated. 

Findings of Fact. 

Petitioner is a resident of Denver, Colorado. She filed 
her Federal income tax return for each of the taxable vears 
with the collector of internal revenue for the district of 
Colorado. 
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Bv a trust agreement entered into on or about February 
27, 1923, between petitioner, as grantor, and the Interna¬ 
tional Trust Co., as trustee, petitioner created an irrevoca¬ 
ble funded insurance trust. 

29 Petitioner transferred to the trustee bonds of the 
par value of $183,000, and caused three policies of 
insurance on the life of her husband, Lawrence 0. Phipps, 
to be issued to the trustee. The face amounts of the three 
policies totaled $145,000. Petitioner made the application 
for each policy, paid the first annual premium on each pol¬ 
icy, and named the trustee as the beneficiary in each policy. 

The trustee was to use the income from the trust estate 
to pay the annual premiums on the three policies. If the 
income from the trust estate was insufficient to pay the 
premiums, the trustee was directed to use so much of the 
corpus of tin* trust estate as was necessary to pay the pre¬ 
miums iii full. If the income from the trust estate was 
more than sufficient to pay the premiums, the trustee was 
directed “to accumulate the excess of income and add the 
same to the corpus of the trust fund or estate, and there¬ 
upon to invest and keep the same invested pursuant to 
the terms hereof as a part of the corpus of said trust 
fund.” 

On the death of petitioner’s husband, “leaving the 
grantor surviving him”, the trustee was to use the pro¬ 
ceeds of the policies “together with such bonds and se¬ 
curities or other property as may then be a part of the 
trust estate hereby created and the accumulated income, if 
any. therefrom” to pay: 

* * * all inheritance, succession, transmission, estate and 
transfer taxes or death duties which may be assessed or 
levied upon or chargeable against or in connection with 
the distributable share or portion of the estate of the said 
Lawrence C. Filipps, or other interest therein, which may 
be inherited by or devised or bequeathed to the grantor 
from the general estate of the said Lawrence C. Phipps or 
under the provisions of his will or otherwise, or for which 
said grantor as an heir at law or beneficiary of said estate 
may be liable or required or permitted to pay thereon or 
in connection therewith, or on the right to receive the same, 
or as a condition to the receipt thereof * * * . 
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Ouc year after the date of the death of petitioner’s hus¬ 
band the trustee was to transfer to petitioner the trust 
assets remaining after payment of the taxes on petitioner’s 
share of her husband’s estate. 

If petitioner predeceased her husband, the trustee was 
to use the proceeds from the policies, together with the 
other trust assets, to pay 

* * * all inheritance, succession, transmission, estate and 
transfer taxes and death duties which may be assessed or 
levied upon or chargeable against or in connection with 
the distributive shares or portions of the estate of Law¬ 
rence C. Phipps, or interests therein which may be inher¬ 
ited by or devised of bequeathed to the beneficiaries hereof 
other than the grantor, or for which said beneficiaries, 
other than said grantor, as heirs at law or beneficiaries of 
said estate may by law be liable or required or permitted 
to pay thereon or in connection therewith, or on the right 
to receive the same or as a condition to the receipt there¬ 
of 


.30 The beneficiaries of the trust other than petitioner 

were six children of petitioner’s husband. The trust 
assets remaining after payment of the taxes on their shares 
of their father’s estate were to be divided into six equal 
shares, one of which was to be distributed to, or held in 
trust for, each of the six children as provided in the trust 
agreement. 

Likewise, if petitioner died within the period of one 
vear from the dale of her husband’s death, the trust assets 
remaining after payment of the taxes on petitioner’s share 
of her husband’s estate were to be divided into six equal 
shares, one of which was to be distributed to, or held in 
trust for, each of the six children as provided in the trust 


agreement. 

The trust agreement also provided in part as follows: 

* * * The trustee, in the event that the inheritance or 
estate taxes hereinabove referred to are required by law 
to be paid by the beneficiaries hereof entitled to taxable 
interests in the estate of the said Lawrence C. Phipps, or 
bv the executor, administrator or other personal repre¬ 
sentative of said estate, shall furnish to, or make available 
for use by, such beneficiaries, or personal representative, 
from the trust estate, including the proceeds of said insur- 
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ance policies, cash funds with which to pay said inherit¬ 
ance or estate taxes as the same become due and payable 
as provided by law. 

The net income of the trust for income tax purposes was 
$10,084.03 in 1933 and $10,669.95 in 1934. The trustee used 
$9,164.05 in 1933 and $9,247.70 in 1934 to pay the premiums 
on the three policies of insurance. 

The trustee filed with the collector of internal revenue 


for the district of Colorado a (iduciarv return for each of 


the taxable years, in which it reported the entire net in¬ 
come of the trust. In the individual returns filed by peti¬ 
tioner for each of the taxable years she did not report any 
part of the net income of the trust. 

Lawrence C. Phipps, husband of petition, is living. 


Opinion. 


Harron: The main question is whether, in the taxable 
years, petitioner was taxable on the entire net income of 
a funded insurance trust which was created by petitioner 
for the purposes of paying the annual premiums on three 
policies of insurance on the life of her husband, and of 
using the proceeds of the policies after her husband’s death 
to pay the inheritance and estate taxes on her share of his 
estate. 

The facts show that in the taxable years part of the in¬ 
come of the trust was used to pay the premiums on the poli¬ 
cies of insurance on the life of petitioner’s husband and the 
excess of the net income of the trust was added to the corpus 
of the trust. 

Respondent determined that in the taxable years the en¬ 
tire net income of the trust was taxable to petitioner. 
31 To support his determination respondent relies, both 
in the deficiency notice and in his brief, on section 
167 (a) (1) of the Revenue Acts of 1932 and 1934, the per¬ 
tinent provisions of which are set forth in the margin. 1 


i SEC. 1G7. INCOME FOR BENEFIT OF GRANTOR. 

(a) Where any part of the income of a trust— 

(1) is, or in the discretion of the grantor or of any person not 
having a substantial adverse interest in the disposition of such part 
of the income may be, held or accumulated for future distribution 
to the grantor; * * * 

* ###*##* 

then such part of the income of the trust shall be included in computing 
the net income of the grantor. 
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"While the excess of net trust income which was added to 
trust corpus clearly was accumulated within the meaning of 
section 1(37 (a) (1), petitioner contends that the trust in¬ 
come which was used to pay the premiums on the policies of 
insurance on the life of petitioner’s husband was not accum¬ 
ulated within the meaning of that section. Petitioner con¬ 
tends that the Board’s decisions in Luc/) A. Blu menthol , 30 
B. T. A. 391; appealed and reversed on another issue, 7(3 
Fed. (2d) 507; reversed per curiam, 29(3 U. S. 552; (lull- II. 
Baldwin, 30 B. T. A. 3(34; and Sophia P. 0. Morton, 38 
B. T. A. 419, are controlling. However, the Blumenthal and 
Baldwin cases are distinguishable because in each of those 
eases none of the proceeds of the collection of the policies 
was to be distributed to or for the direct benefit of the 
grantor at any time, and the Board’s decision in the Morton 
case recently has been reversed by the Circuit Court in Com¬ 
missioner v. Morton, 108 Fed. (2d) 1005. It should be noted 
that respondent has submitted for his brief here a copy of 
the brief submitted by him to the Circuit Court in the Mor¬ 
ton case. 

"While the facts in Commissioner v. Morton, supra, are 
somewhat different from the facts here, the Circuit Court’s 
decision in the Morton case is, in our opinion, controlling. 
In the Morton case the taxpayer created two funded in¬ 
surance trusts to pay the premiums on policies of insurance 
on the life of her husband. The taxpayer was named as the 
beneficiary in the policies held in tin* first trust, and the trus¬ 
tee was named as the beneficiary in the policy held in the 
second trust and was directed to pay the proceeds of the 
collection of the policies on the death of the taxpayer’s hus¬ 
band to the taxpayer or to her daughter if the taxpayer pre¬ 
deceased her husband. In the policies held in the first trust 
the taxpayer retained the right to change the beneficiary 
and the right to the cash surrender or loan value, and 
in the policy held in the second trust the right to change the 
beneficiary and the right to the cash surrender or loan value 
were reserved in the taxpayer and/or her husband. The 
Circuit Court held that the taxpayer was taxable on the in¬ 
come of the two trusts which was used to pay the premiums 
ou the policies of insurance, under section 1(37 of the Rev¬ 
enue Act of 1934. 

32 In its decision in the Morton case the Circuit Court 
relied to a great extent upon the decision of the 
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Supreme Court in Douglas v. Willmts, 296 U. S. 1, and 
stated in part as follows: 

* * Looking to the practical facts, we find that here the 
bulk of tlu* income did remain, in contemplation of law, in 
substance, that of the grantor, used to purchase property 
for herself. We think it could hardly Ik* argued, in view of 
the teaching* of the* JVIllents case, that if the taxpayer cre¬ 
ated a trust for the purpose of paying installments pro¬ 
vided for by contract on tlu* purchase of a house or any 
other property, title to which was taken in the name of or 
for benefit of the grantor, the income would not be taxable 
to the grantor. We see no difference in principle between 
the property rights involved in the house and in the insur¬ 
ance policies. 

In our opinion, the same reasoning applies here. To be 
sure, petitioner was under no contractual obligation to pay 
the premiums on the policies of insurance, which she had 
taken out on her husband's life and on which she had paid 
the first annual premiums.- However, the use of the income 
of the trust to pay the premiums maintained the policies 
during the life of petitioner’s husband, and on his death the 
trust assets, including the proceeds of the collection of the 
policies, were to be used to pay the inheritance and estate 
taxes on petitioner's share of her husband's estate. The 
reasonable inference is, in the absence of any evidence to the 
contrary, that the maintenance of the policies through the 
use of trust income resulted in a substantial economic bene¬ 
fit to petitioner. Moreover, one year after the death of peti¬ 
tioner's husband, the trust assets remaining after the pay¬ 
ment of tlu* inheritance and estate taxes on her share of her 
husband's estate were to be transferred to petitioner ab¬ 
solutely. Through the use of the income of the trust to pay 
the premiums on the policies of insurance, petitioner en¬ 
joyed such a substantial economic benefit that it is both rea¬ 
sonable and just to treat her as the owner of the trust 
corpus for purposes of income taxation, as was concluded 
by the court in the Morton case. Cf. Douglas v. Willcuts, 
supra; Burnet v. Wells, 289 U. S. 670; Helve-ring v. Clifford, 
309 U. S. 331. 

Furthermore, it should be pointed out that the payment of 
the annual premium on a policy of life insurance ordinarily 


2 Vance, Handbook on the Law of Insurance, 2d cd. (1930), pp. 2<>0, 2G1. 
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results in an increase in the surrender value of the policy. 3 
Here this would mean an increase in the value of the trust 
corpus and, in substance, would produce the same result as 
if the trust income had been added directly to the corpus 
of the trust. It should be pointed out, also, that an insur¬ 
ance company sets aside and accumulates a portion of the 
annual premiums paid on a policy of insurance as a reserve 
fund for the policy.' “Common sense interpreta- 
33 tion” has been stated to lie the safest rule to follow 
in the administration of the income tax laws, Rhodes 
v. Commissioner , 100 Fed. (2d) 966, l 969:; and, in our 
opinion, the trust income which was used to pay the prem¬ 
iums on the policies of insurance on the life of petitioner’s 
husband clearly was accumulated within the meaning' of sec¬ 
tion 1G7 (a) (i). 

Petitioner contends further that the trust income which 
was used to pay the premiums on the policies of life insur¬ 
ance and the excess of net income which was added to trust 
corpus were not accumulated for future distribution to the 
grantor within the meaning of section 1G7 (a) (1). There is 
no merit in petitioner’s contention. The trust agreement 
contains definite provisions for future distribution to the 
petitioner of the trust assets, including the proceeds of the 
policies of life insurance and the excess of the net income 
of the trust which was added to trust corpus. Cf. William 
E. Boeing CM B. T. A. 178, 185; appealed and reversed on 
another issue, 106 Fed. (2d) 305. On the death of peti¬ 
tioner’s husband, the trust assets were to be used to pay the 
inheritance and estate taxes on petitioner’s share of her 
husband’s estate. If petitioner was required by law to pay 
any of the inheritance or estate taxes on her share of her 
husband’s estate, sufficient cash funds to pay the taxes were 
to be distributed directly to petitioner. In any event, it is 
reasonable to infer that the use of the trust assets to pay the 
taxes would result in an economic benefit to petitioner, 
which would be, in substance, the equivalent of a distribu- 


" Bogert, Funded Insurance Trusts and the Rule Against Accumulations, 
9 Cornell Law Quarterly (1924) 113, 129. 

* Vance, Handbook of the Law of Insurance, 2d cd. (1930), pp. 27, 50, 54. 
Jarmon, Wills, 6th ed. (1893), vol. I, pp. 311, 314. 





34 


PHIPPS VS. HELVERIXU. 


tion directly to her. 3 Moreover, the trust assets remaining 
after payment of the estate and inheritance taxes on peti¬ 
tioner's share of her husband's estate were to be transferred 
to petitioner absolutely one year after the date of her hus¬ 
band's death. While it is true that the trust assets would 
not be used for petitioner's benefit if she predeceased her 
husband, the fact remains that, in the taxable years, under 
the definite provisions of the trust agreement the trust in¬ 
come which was used to pay premiums on the policies of 
life insurance and the excess of the net trust income which 
was added to trust corpus were accumulated for future dis¬ 
tribution to the petitioner within the meaning of section 
167 (a) (1) of the Revenue Acts of 1932 and 1934. Cf. Ev¬ 
erett I). Graff, 40 B. T. A. 920; Lolita S. Armour ,41 B. T. A. 
777. 

34 The cases cited bv petitioner in support of her 
contention that the trust income which was used to 
pay premiums on the policies of life insurance and the ex¬ 
cess of net trust income which was added to trust corpus 
were not accumulated for future distribution to her are dis¬ 
tinguishable. In John Edward. Rovcusky. 37 B. T. A. 702, it 
was held that a “power" to revest was not rested in the 
grantor within the meaning of section 166 of the Revenue 
Act of 1934. In William E. Hoeing, supra, there was no 
definite provision for future distribution to the grantor of 
the accumulated trust income and there was only a bare 
possibility that the accumulated trust income might revert 
to the grantor. In Fanny M. Dravo ci al„ Executors. 34 
B. T. A. 190, there was no provision for future distribution 
to the grantor of any of the accumulated trust income. In 
Preston R. Bassett, 33 B. T. A. 182, and in Arthur J. Mor¬ 
ris, 33 B. T. A. 241, capital gains from the sale of trust 
assets, which were added to trust corpus by operation of 
law, and not by the exercise of the grantor's discretion as 
trustee, were held not to be income taxable to the grantor 
under section 167 of the Revenue Act of 1928, which was 

«The Report of the Ways and Means Committee on the Revenue Bill of 
1924, 68th Con};., 1st sess., II. Kept. 179, p. 21, with respect to section 219 
(h) (substantially the same for present purposes as section 167 of the Rev¬ 
enue Acts of 1932 and 1934) states in part as follows: “Trusts have been 
used to evade taxes by means of provisions allowing the distribution of the 
income to the grantor or its use for his benefit. The purpose of this sub¬ 
division of the bill is to stop this evasion.” (Italics supplied.) 
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different in several material respects from section 167 of the 
Revenue Acts of 1932 and 1934. 

Therefore, respondent’s determination that, in the tax¬ 
able years, petitioner was taxable on the entire net income 
of the trust is sustained. 

Reviewed by the Board. 

Decision will be entered for the respondent. 

Murdock dissents: 

35 United States Board of Tax Appeals 

'Washington 

Docket No. 83S63. 

Margaret R. Phipps, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the determination of the Board, as set forth 
in its Findings of Fact and Opinion promulgated June 28, 
1940, it is 

ORDERED and DECIDED: That there are deficiencies 
in income tax for the years 1933 and 1934 in the respective 
amounts of $2,157.32 and $2,226.87. 

Enter: 

Entered July 11 1940 

(s) MARION J. IIARRON 
(Seal) Member. 

36 Endorsed: United States Board of Tax Appeals 
Filed Aug 16 1940 

United States Board of Tax Appeals 

Docket No. 83S63. 

Margaret R. Phipps, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation 

Pursuant to the provisions of Section 1141(b)(2) of the 
Internal Revenue Code, it is hereby stijmlated and agreed 
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by the parties to the above-entitled cause, by their respective 
attorneys, that any appeal by either party from the decision 
of the United States Board of Tax Appeals, entered on July 
11,1940, may be taken to the United States Court of Appeals 
for the District of Columbia, and that said court shall have 
jurisdiction of any such appeal. 

THOMAS PHILLIPS JOHNSON 
Attorney for Petitioner. 

SAMUEL 0. CLARK, Jr. 
Attorney for Respondent . 

August 12, 1940. 

37 Filed August 16, 1940 

United States Board of Tax Appeals 
Docket No. S3863. 

Margaret R. Phipps, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 
Petition for Review 


To the Honorable, the Judges of the United States Court of 
Appeals for the District of Columbia 


Your petitioner, Margaret R. Phipps, respectfully repre¬ 
sents : 


I. 


Jurisdiction for Review 

This is a petition for review by the United States Court 
of Appeals for the District of Columbia of a decision of the 
United States Board of Tax Appeals entered on July 11, 
1940, ordering and deciding that there were deficiencies in 
income taxes of your petitioner for the calendar years 1933 
and 1934 in the respective amounts of $2,157.32 and $2,- 
226.87 Your petitioner is a resident of the city of Denver, 
Colorado, and filed her income tax returns for the calendar 
years 1933 and 1934, with the Collector of Internal Revenue 
for the Collection District of Colorado at Denver, 
38 Colorado, within the time required by law, and paid 
the tax shown to be due thereon. On February 15, 

V 7 
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1936, the Commissioner of Internal Revenue, respondent, 
determined the aforesaid deficiencies in the j>etitioner’s in¬ 
come taxes. A petition for a redetermination was filed with 
the United States Board of Tax Appeals on or about April 
20, 1936, within the ninety-day period. A hearing was held 
upon the case before the United States Board of Tax Ap¬ 
peals at Denver, Colorado, on September 18, 1939, and pur¬ 
suant to the said hearing the Board promulgated an opinion 
sustaining the deficiency assessments of the Commissioner 
on June 28, 1.940, and entered its order and decision affirm¬ 
ing the deficiency assessments on July 11,1940. 

The United States Court of Appeals for the District of 
Columbia has jurisdiction of this petition for review of the 
said order and decision by reason of a stipulation entered 
into by petitioner and respondent under date of August 12, 
1940, pursuant to Section 1141(b)(2) of the Internal Rev¬ 
enue Code. 

II. 

Nature of the Controversy 

The sole issue in this case is whether the income of an 
irrevocable trust settled by the petitioner is includable in 
the gross income of the petitioner for the years 1933 and 
1934. 

On or about February 27, 1923, petitioner, by an irrevo¬ 
cable deed of trust, transferred and conveyed certain poli¬ 
cies of insurance on the life of her husband, Lawrence C. 

Phipps, and certain securities to The International 
39 Trust Company, a Colorado corporation. The trus¬ 
tee was named as the absolute owner of the insurance 
policies, and petitioner reserved no right or incident of 
ownership therein. The trustee was to utilize the income 
from the trust estate to pay the annual premiums on the 
policies of insurance transferred. 

The terms of the trust provide that on the death of peti¬ 
tioner’s husband, provided that the grantor survives, the 
trustee is to use the proceeds of the policies together with 
the corpus of the trust estate to pay: 

“. . . all inheritance, succession, transmission, estate 
and transfer taxes or death duties ... in connection with the 
distributable share or portion of the estate of the said 
Lawrence C. Phipps, or other interest therein, which may 
be inherited by or devised or bequeathed to the grantor ...” 
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If petitioner is alive one year after the date of the death 
of her husband, the trustee is to transfer to petitioner the 
trust assets remaining 1 after payment of the aforesaid taxes. 

If petitioner predeceases her husband, the trustee is to 
use the proceeds from the policies, together with the other 
trust assets, to pay: 

“. . . all inheritance, succession, transmission estate and 
transfer taxes and death duties ... in connection with the 
distributable shares or portions of the estate of Lawrence C. 
Phipps, . . . which may be inherited by or devised or be¬ 
queathed to the beneficiaries hereof other than the 


grantor, ...” 

The beneficiaries referred to are six children of peti¬ 
tioner’s husband. The trust assets remaining after 
40 payment of the taxes on their shares of their father’s 
estate are to be divided into six equal shares, one of 
which is to be distributed to, or held in trust for, each of the 
six children as provided in the trust agreement. 

Likewise, if petitioner dies within the period of one year 
from the date of her husband’s death, the trust assets re¬ 
maining after payment of the taxes on petitioner’s share of 
her husband’s estate are to be divided into six equal shares, 
one of which is to be distributed to, or held in trust for, each 
of the six children as provided in the trust agreement. 

Petitioner’s husband was alive during the calendar years 


1933 and 1934. 

The net income of the trust for income tax purposes was 
$10,084.03 in 1933, and $10,699.95 in 1934. The trustee util¬ 
ized $9,164.05 in 1933, and $9,247.70 in 1934 to pay the prem¬ 
iums on the policies of insurance. 

The trustee filed with the Collector of Internal Revenue 
for the District of Colorado a fiduciary return for each of 
the taxable years in which it reported the entire net income 
of the trust. In the individual returns filed by petitioner for 
each of the taxable years she did not report any part of the 
net income of the trust. The Commissioner of Internal 
Revenue, respondent, included all income from the trust 
estate in the gross income of the petitioner for the years 
involved. 

41 The Board of Tax Appeals in an opinion by Board 
Member Harron, Board Member Murdock dissenting, 
held that the income from this irrevocable trust was cor- 
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rectly included in the gross income of the petitioner on the 
authority of Section 167(a)(1) of the Revenue Acts of 1932 
and 1934 as income which was held or accumulated for 
future distribution to the petitioner. 

iti. 

Assignments of Errors 

In making its decision as aforesaid, the United States 
Board of Tax Appeals committed the following errors, upon 
which your petitioner relies as the basis for this proceeding*: 

1. The Board erred in holding that the income of this 
trust was being held or accumulated within the meaning of 
Section 167(a)(1) of the Revenue Acts of 1932 and 1934; 

2. The Board erred in holding that the income from this 
(rust was being held or accumulated for future distribution 
to the grantor within the meaning of Section 167(a)(1) of 
the Revenue Acts of 1932 and 1934. 

3. The Board erred in holding that any portion of the 
income from this trust estate was properly includable in the 
gross income of this petitioner. 

Wherefore. Your petitioner prays that the United States 
Court of Appeals for the District of Columbia may review 
the decision of the United States Board of Tax Appeals in 
this cause, reverse the same, and direct the entry of an 
order or decision by the said Board in favor of the 
42 petitioner determining that there is no deficiency in 
the income tax liability of the petitioner for the calen¬ 
dar years 1933 and 1934, and grant to this petitioner such 
other and further relief as the said Court may deem meet 
and proper in accordance with the law. 

D. A. REED 
THOMAS P. JOHNSON 
Attorneys for Petitioner. 

DAVID A. REED, 

THOMAS P. JOHNSON, 

REED, SMITH, SHAW & McCLAY, 

747 Union Trust Building, 

Pittsburgh, Pennsylvania. 
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Filed Aug 16 1940 

United States Board of Tax Appeals 
Docket No. 83863. 

Margaret R. Phipps, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

To: JOHN P. WENCHEL, ESQ., 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent. 

You are herebv notified that a Petition for Review in the 
above-entitled cause, addressed to the Court of Appeals of 
the District of Columbia, was filed with the United States 
Board of Tax Appeals on the 16th day of August, 1940. 

A copy of said petition is served upon you herewith. 

D. A. REED, 

THOMAS P. JOHNSON 
Attorneys for Petitioner , 

747 Union Trust Building, 
Pittsburgh, Pennsylvania. 

Service accepted this 16th day of August, 1940. 

J. P. WENCHEL w 
Chief Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent. 
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44 Filed Oct. 2, 1939 

United States Board of Tax Appeals 


Docket No. 83863. 
Margaret R. Phipps, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 


Reporter’s Minutes 


Hearing at Denver, Colo., on the 18th day of September, 
1939, at 10:15 a. m. 


The above-entitled proceeding came on for hearing on 
this the 18th day of September, 1939, before the Honorable 
Marion J. Iiarron, Member of the United States Board of 
Tax Appeals, at Denver, Colo., pursuant to notice of hear¬ 
ing heretofore given, whereupon the following proceedings 
were had and testimony heard, to-wit: 

Appearances: 

David A. Reed, Esq., Attorney at Law, 747 Union Trust 
Building, Pittsburgh, Pa., appearing on behalf of 
Petitioner. 

Angus R. Shannon, Jr., Esq. (Hon. J. P. Wenchel, Chief 
Counsel, Bureau of Internal Revenue), Carbide and 
45 Carbon Building, 912 Baltimore Avenue, Kansas City, 
Mo., appearing on behalf of Respondent. 
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46 Proceedings 

The Clerk. Docket Xo. S3S63. Margaret R. Phipps. 

Please state your appearances. 

Mr. Reed. D. A. Reed, counsel for petitioner. 

Mr. Shannon. Angus R. Shannon, Jr., for respondent. 

Statement of Case on Behalf of Petitioner. 

Bv Mr. Reed. 

Mr. Reed. Wo have agreed on a stipulation of facts in 
this case, but are far from agreement as to the conclusions 
to be drawn from that. I don’t know whether you care to 
hear oral argument or not. 

The Member. Whatever you wish. 

Mr. Reed. We think we are entitled to judgment, at the 
present moment, because the Board’s position in the matter 
has been uniform and clear and is set down in many de¬ 
cisions. 

First, I want to offer our exhibit, the stipulation, signed 
by both counsel, setting forth the facts in the case. 

Mr. Shannon. Ii' Your Honor please, I should like, on be¬ 
half of respondent, to file a brief in this case. 

The Member. The stipulation will be received and made a 
part of the record in this proceeding. 

Counsel for respondent desires to file a brief, and I think 
we would only unnecessarily extend the record for you to 
now make an oral argument. I would be unable to make a 
decision from the bench this morning, because I 

47 couldn't reallv review the facts here. And all of our 

*■ 

decisions are written, in any event. 

Air. Reed. Then, we have until November 2 to file a brief? 

The Clerk. November 2 for petitioner; December 2 for 
respondent; and reply brief, December 18. 

The Member. The case will stand submitted. 

(Hearing Concluded.) 
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48 Endorsed: U. S'. Board of Tax Appeals Filed 
at Hearing Sep. 18 1939 Div. 13 Docket 83863 

United States Board of Tax Appeals 
Docket No. 83863. 

Margaret R. Phipps, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation of Faets 

It is hereby stipulated and agreed by and between the par¬ 
ties to the above-entitled case that the following facts shall 
be taken as true, with the right of either party to introduce 
into evidence such further and additional facts as may not 
be inconsistent herewith: 

1. Petitioner is an individual residing in Denver, Colo¬ 
rado. 

2. The taxes in controversy are income taxes for the 
calendar year 1933 in the amount of $2,171.38 and for the 
calendar year 1934 in the amount of $2,226.87. 

3. Petitioner duly filed her income tax returns for the 
calendar years 1933 and 1934 with the Collector of Internal 
Revenue for the District of Colorado, at Denver, Colorado, 

and duly paid to said Collector the taxes shown to be 

49 due on said returns. Said returns did not include any 
part of the income of the Trust Estate described in 

paragraphs 4 and 5 hereof,—copies of said returns marked 
Exhibit “A” and “B” respectively are attached hereto and 
made part hereof. 

4. On or about February 27, 1923, petitioner, by a deed of 
trust, transferred and conveyed certain policies of insurance 
on the life of her husband, Lawrence C. Phipps, and cer¬ 
tain securities to The International Trust Company, a Colo¬ 
rado corporation, in trust, however, for the uses and pur¬ 
poses therein set forth. A true and correct copy of said 
trust agreement is attached hereto, made part hereof and 
marked Exhibit “C”. A list of said life insurance policies 
and a list of said securities are attached to said trust agree¬ 
ment, marked Schedule I and Schedule II respectively. 

5. The net income for income tax purposes of said trust 
in 1933 was $10,084.03, and in 1934 it was $10,669.95. The 
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International Trust Company, as trustee of said trust, duly 
filed with the Collector of Internal Revenue for the District 
of Colorado the required returns for the years 1933 and 
1934. The entire net income of the trust was shown on the 
taxable return of the trustee (Form 1040) as taxable to the 
trust in 1933 and 1934, and the tax thereon was duly paid 
by the trustee to the said Collector. 

50 6. In 1933 the said trustee used the sum of $9,164.05 

from the income of the trust for the purpose of pav¬ 
ing the premiums on the life insurance policies which had 
been transferred to it pursuant to the trust agreement, Ex¬ 
hibit “C”. In 1934 the sum of $9,247.70 was paid out of the 
income of the trust for the same purpose. 

7. Lawrence C. Phipps, of Denver, Colorado, husband of 
the grantor, was during 1933 and 1934, and still is, living. 

8. Respondent, in his deficiency notice, has determined 
that the entire net income of the trust in 1933 and 1934 was 
taxable to petitioner. The proposed deficiencies for 1933 and 
1934 arise solely by reason of the determination of respon¬ 
dent that the income of the trust in those years is taxable to 
petitioner. 

DAVID A. REED 
Counsel for Petitioner. 

(Signed) J. P. WENCHEL 

RPN 

Counsel for Respondent. 
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V. R. ?. Incoae TU 1954. 


1^1 ?• on Bank Dap oalts. Botss. Coro t 

.954 

Jta. 1 Sereda-California Elec trie Corp. Dabs, 
■ay 5 Southern California Tal. Co. Boada 
July 5 Berada-Callfarnla ELsctrir Corp. Dabs. 
Herr. 2 Southern California Tal. Co. Boada 


$1,770.00 

2,(00.00 

1,770.00 

*-*».oo 

$6,540.00 


Itea 4. Interest on Tax-TTa 


Duluth llaaaba * lortham Rj. Boada 
Dmaar ft Salt Lake By. Co. first lt<s. Boada 
Se rads-Cel If. Electric Corp. first «tco. Boada 
Dacrar ft 8alt Lake By. Co. booaa lt«a. Bonds 
Datrolt Blear Tunnel Boada 
International Agricultural Corp. Boada 
Florida hat Coast By. Co. Boada 
IXiloth llaaaba ft lortbarn Ry. Co. Boada 
Dvrar ft Balt Lake Ry. Co. first Btfa. Bonds 
Barada-Callf. Electric Corp. first Itca. Boada 
Datrolt Blear Ttmasl Beads 
bternatloaal Agricultural Corp. Boada 
Florida last Coast Ry. Co. Bonds 


$1,028.00 
MO.00 
STB.00 
280.00 
S,STB.00 
1,280.00 
S,STS.00 
1,028.00 
MO.00 
S7S.00 
8,STB.00 
1,280.00 


$ 20 , 00 . 
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It— 10. 

1954 

Jan. 1 
16 

Feb. 5 
20 

Apr. 1 
15 

■ay 5 

18 

July 5 

15 

16 

in|. 2 
22 

Oct. 10 
16 

Iot. 2 
Dae. 20 


I. R. P. Xncoaa Tax 1954. 


Dividends 


Onion Pacific Coa. (Tax 15.00) 1500 

Mountain Stataa Tal. & Tal. Co. ( • 50.00) 1,000 

Xarmrfa-Callf. Elactrie Carp. Prof. . ( " 7.00) 140 

Proctar ft enable Co. Coa. 112 

Onion Pacific Coa. 500 

Mountain Stataa Tal. ft Tal. Co. 1,000 

Nevada-Callf. Electric Corp. Prof. 140 

Proctar ft Gaable Co. Coa. 112, 

Bavada-Callf. Electric Corp. Praf. 420, 

Onion Pacific Coa. 500, 

Mountain Stataa Tal. ft Tal. Co. 1,000, 

lamda-Callf. Electric Corp. Praf. 140. 

Proctar ft Oari>la Co. 112, 

Onion Pacific Coa. 500, 

Mo—tain Stataa Tal. ft Tal. Co. 1,000. 

Marada^allf. Electric Corp. Praf. 140. 

Prootar ft Qanbla Co. 60.00 


$6,577.60*'''" 
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If 14 - 

1954 

feb. 26 

26 

July 51 
Not. 18 
Dec. 51 

Taxoa Paid 

City County Denver 1st Half 1955 

Loe Angolas County 2nd Half 1955 

City and County Denver 2nd Half 1955 / 

Los Angeles County 1st Half 1954 ^ 

Bank checks for year 88.82 — Dividends 872.00 


________ 

! 

i 

i 

8 5,066.98 
692.16 
4,616.07 
879.271 
77.62 

*H*SS3e&7^ 


If 17 - 

Contributions 



1 

Jam. 2 

St. Johns Cathedral 


857 

8 600 .ool 

2 

Nurses fund Childrens Hospital 


659 

lOO.OOi 

fob. 1 

Nurses fund Childrens Hospital 


661 

ioo.oo! 

6 

Aaerlcan Social Hygiene Assn. 


672 

5.001 

8 

Visiting Nurses Assn. 


675 

l.oo! 

27 

Nurses fund - Childrens Hospital 


681 

100.00! 

Mar. 2 

Aaerlcan Nar Mothers - Buy District 


684 

4.00 

Apr. 2 

Nurses Fund - Childrens Hospital 


700 

100.00! 

18 

All Hallows Guild 


710 

5.00 

28 

Nurses Fund - C.H. 


719 

100.001 

1 Kay 2 

Helping Hand Misalon 


720 

26.00 

8 

Denver A Capella Choir 


725 

10.00 

June 1 

Nurses Fund - C.H. 


758 

100 . ool 

. 1 

Rollin's College 


759 

100.00 

28 

7.M.C.A. - Santo Monica 


757 

50.00 

July 5 

Nurses fund - C.H. 


760 

100.001 

5 

Nells College 


762 

800.00' 

51 

Nurses Fund - C.K. 


774 

100 .ool 

51 

Alaska Agricultural College 


777 

600.00' 

Aug. 29 

Iturses Fund - C.K. 


785 

100.001 

Sept.12 

St. John's Cathedral 


796 

25.00 

12 

Needlework Guild - Nashington D.C. 


736 

25.00 

29 

Nurses fund - C.H. 


806 

100.001 

Oct. 15 

Needlework Guild - Denver 


018 

25.001 

..ov. 1 

Nurses fund - C.H. 


851 

100.00 

9 

Pro Musica 


840 

25.00! 

Doc. 8 

Muraea fund - C.H. 


855 

100.00! 

15 

Aaerloan Social Hygiene Asan. 


861 

s.oo! 

17 

St. Johna Cathedral 


862 

_K.W 
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rilIPPS VS. HELVERING. iU 

Exhibit to Stipulation 

#83863 

Trust Agreement 

44 ^ 

Margaret Rogers Phipps 


This Indenture of Agreement, Made and entered into, in 
duplicate, this Iwcnty-scventh day of February, A. I). 11)23, 
by and between Margaret Rogers Filipps, of the ('ity and 
County of Denver, State of Colorado, (hereinafter referred 
to as the “Grantor*'), party of the first part, and The In¬ 
ternational Trust Company, a corporation duly organized 
and existing under and by virtue of the laws of the State 
of Colorado, (hereinafter referred to as llu* “Trustee), 
party of the second part, 

\Vif u< ss< tIt : 

Recitals 


1. The urantor is the absolute owner of the bonds and 
securities hereinafter described and one of the beneficiaries 
of the trust hereby created. 

2. Tile urantor is the wife of Lawrence C. Filipps, of 
I )eu ver. (’olorado, and the mot her of (! era Id 11 u idles Fliipps 
and Allan 1 1 oilers Fliipps. also oi Denver, ('olorado, two of 
1 lie beneficiaries of the tl‘Ust hereby cri*ate(l. 

3. flic said Law reiiee ( . Fliipps i> the father ot the said 
(Jerald 11 uulies Fliipps and Allan Rogers Fliipps, and is the 
father of Lawrence (Fliipps, .Jr., of Deliver. Colorado, 
Kmiiia Fliipps White, of liaverford. lYnnsyIvania, Dorothy 
Fhipp-' (Jarrell, of Augusta, (Jeoruia. and Helen Fliipps 
Dromiield. of Deliver, ('olorado, also beneficiaries of the 
1 rust hereby created. 

4. The mantor desires to make a present uift of certain 
properly, in Irtist, and to create a 1 rust fund ; 

(a) For the purpose of diseharu'imr all inheritance, es 
tale, transmission, succession and transfer taxes or death 
duties which may be assessed or lev ied upon or chargeable 
against or in connection with the distributive share or por¬ 
tion o! the estate ol Lawrence ('. Fliipps on or alter his 





(lentil, which ninv I»c inherited by or devised or bequeathed 
to the grantor or other beneficiaries hereof, or for 
(i.*> which said grantor or other beneficiaries hereof, as 
heirs at law or beneficiaries of said estate or of in¬ 
terests therein, may be liable or permit tod or required to 
pay thereon, or on the riulit to receive the same, or in con¬ 
nection therewith: and, 

(b) For the purpose of providin'*' suitable gifts abso¬ 
lutely to or in trust for the beneficiaries hereinabove re¬ 
ferred to, from the residue of said trust fund or estate re¬ 


maining after payment therefrom of all of such taxes. 

f). The grantor has heretofore applied for and taken out, 
or will promptly upon the execution of this Trust Agree¬ 
ment apply for and take out, insurance on the life of her 
said husband, Lawrence (’. Philips, and under the direction 
of said grantor, certain contracts or policies therefor, in 
the aggregate sum of One Hundred Forty-five Thousand 
Dollars ($145,1)00.00), have been or will be issued and de¬ 
livered by certain life insurance companies to and deposited 
with The International Trust Company, as trustee: that the 
said trustee has been irrevocably named by the grantor as 
the beneficiary thereunder, and neither the grantor, except 
as herein provided, nor the insured named in said policies 
has any rights thereunder, the only relation of the said 
Lawrence (’. Phipps thereto being that of the insured life; 
that said contracts or policies of life insurance are described 
in Schedule I, attached hereto and hereby made a part here¬ 
of, and identified by the signatures of the parties hereto. 

6. The trust estate hereby contemplated shall consist of 
the bonds and securities owned by the grantor as aforesaid, 
and deposited with the trustee upon the execution of and 
pursuant to this agreement as hereinafter set forth; and, 
in addition, shall consist of the said insurance policies on 
the life of the said Lawrence C. Phipps and the proceeds of 
the same to be collected by the trustee upon the surrender 
or maturity thereof. 

7. The trustee is willing to accept the trust contemplated 
hereby. 

Agreement 


Now, Therefore, in consideration of the premises, the sum 
of one dollar ($1.00) in hand paid by the trustee to the 
grantor, the receipt whereof is hereby acknowledged, and in 
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further consideration of the acceptance hv the trustee of 
the trust hereby created, said acceptance be in.is; evidenced 
by the execution of these presents, the parties hereto hereby 
agree as follows: 

The grantor has sold, transferred, endorsed, assigned and 
set over, and does hereby sell, transfer, endorse, assign and 
agree to deliver to and deposit with, or cause to be delivered 
to or deposited with the trustee and its successors in trust, 
absolutely and irrevocably, certain bonds and securities in 
the aggregate principal sum of one hundred eighty-five 
thousand dollars ($185,000.00), described in Sched- 
04 ule 11 attached hereto and hereby made a part here¬ 
of, and identified by the signatures of the parties 
hereto, 

Together with all and singular the rights and privileges 
belonging or in any way appertaining thereto, and all the 
proceeds, income, issues and profits therefrom, and all the 
estate, right, title, interest, claim and demand whatsoever 
of the grantor therein, in law or in equity; 

To Have and to Hold the said property to the said trus¬ 
tee, its successors in trust, in trust, nevertheless, upon and 
for the following express trusts, uses and purposes and 
upon the conditions and with the powers and limitations 
hereinafter conferred and set forth, that is to say: 

First: To possess, hold, keep, preserve, protect, use, con¬ 
trol, manage, deliver, deal with, from time to time realize 
and collect proceeds upon and interest or income from, as 
the same may be due and payable, exchange, invest, re¬ 
invest, continue or change the investment of, any and all 
of the said property hereby sold, assigned, endorsed, trans¬ 
ferred and delivered to the trustee, or which may come into 
its hands and possession by reason hereof, and in the in¬ 
vestment or reinvestment thereof, to give proper consid¬ 
eration to the rate of income therefrom and the safety of 
the principal thereof; and in all and any of such ways as 
aforesaid, to handle, manage, control and deal with the 
trust funds and property hereunder, as to the said trustee 
in the exercise of its discretion and judgment may be 
deemed proper and for the best interests of said trust es¬ 
tate; to fully and in all respect, duly execute and carry out 
the trusts hereby created and imposed with respect thereto; 
to collect said life insurance policies upon the surrender 
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or maturity thereof, and receipt for the proceeds collected 
thereon, and dispose of said proceeds as herein directed; 
and in the investment, change of investment, and reinvest¬ 
ment of any of the funds and property of the trust estate, 
and in handling, controlling, managing and dealing with 
the trust funds and property hereunder in any or all of the 
ways hereinaforesaid, to tin* best of its ability, in the exer¬ 
cise of its discretion and judgment, the said trustee shall 
not he liable for any errors of judgment, when acting in 
good faith; and in the exercise of its discretion in selecting 
investments, the trustee shall not be restricted in the making 
of such investments to that class of securities designated 
by law for the investment of trust funds; and, to pay out 
from the trust fund and property and income therefrom all 
costs, commissions and expenses incident and reasonably 
necessarv to and for the due execution of the trusts here- 
under, and reasonable attorneys’ fees, when in any instance 
in the execution of the trusts hereunder the services of an 
attorney may be required; provided, however, that during 
the existence of this trust and during the life of Lawrence 
C. Phipps, Jr., and while he is under no legal disability, the 
form of investment of this trust fund shall not be 
G5 changed by the trustee without the consent in writ- 
ing of the said Lawrence C. Phipps, Jr. 

Second: Upon the collection of the income, interest and 
profits from the bonds and securities and the trust property 
or estate hereunder, as the same become due and payable, 
to pay therefrom, 

(a) All fees of the trustee as hereinafter provided, and 
all costs and expenses, including attorneys’ fees paid or 
incurred by the trustee in connection with the due execution 
of the trust hereunder or for the protection thereof; 

(b) All income or other taxes or assessments on the in¬ 
terest or income received or earned by the trust estate, 
including taxes, or assessments, if any, legally imposed or 
levied on the corpus thereof; and 

(c) All premiums on the policies of life insurance, and 
each of them, held in trust hereunder, during the life of 
said policies, as the same become due and payable pursuant 
to the terms thereof, except, however, the first annual pre¬ 
miums due or payable thereunder, which first annual pre¬ 
miums the grantor will pay or cause to be paid upon the 
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delivery of said policies of life insurance to the trustee as 
hereinabove provided. 

Third: In the event that the income from said trust es¬ 
tate is at any time insufficient to pay the fees, expenses, 
taxes and premiums as above provided in subdivisions (a), 
(b) and (e) of paragraph second hereof, to use all or such 
portion of the corpus of the trust property or estate as may 
be necessary to pay the same in full, and in the event that 
the interest or income from said trust fund or estate is 
more than sufficient to pay such fees, expenses, taxes and 
premiums in full, to accumulate the excess of income and 
add the same to the corpus of the trust fund or estate, and 
thereupon to invest and keep the same invested pursuant 
to the terms hereof as a part of the corpus of said trust 
fund. 

Fourth: Upon the death of the insured named in said 
policies of insurance, leaving the grantor surviving him, to 
collect said insurance policies held in trust by the trustee 
as aforesaid, and to dispose of the proceeds of the collection 
thereof and the income therefrom if any, together with 
such bonds and securities or other property as may then 
be a part of the trust estate hereby created and the accumu¬ 
lated income, if any, therefrom, as follows: 

(a) To pay and discharge in full all inheritance, succes¬ 
sion, transmission, estate and transfer taxes or death duties 
which may be assessed or levied upon or chargeable against 
or in connection with the distributable share or portion of 
the estate of the said Lawrence C. Phipps, or other interest 
therein, which may be inherited by or devised or bequeathed 
to the grantor from the general estate of the said 
66 Lawrence C. Phipps or under the provisions of his 
will or otherwise, or for which said grantor as an 
heir at law or beneficiary of said estate may be liable or 
required or permitted to pay thereon or in connection there¬ 
with, or on the right to receive the same, or as a condition 
to the receipt thereof, including all inheritance or estate 
taxes imposed on or in connection with the interest of the 
grantor in the estate of the said Lawrence C. Phipps, by 
the United States of America, or any state or political sub¬ 
division thereof, or imposed by any foreign state or gov¬ 
ernment, it being intended that the inheritance and estate 
taxes, dues or charges, to be paid pursuant to the terms 
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hereof, shall include all transfer, succession and transmis¬ 
sion taxes, dues or charges and all interest and penalties, 
if any, thereon or in connection therewith, and all other 
fees and governmental charges which may accrue upon any 
and all interest which may devolve upon or be received by 
the grantor by reason of, upon or through the death of the 
said Lawrence C. Phipps from his estate; 

(b) At the expiration of one (1) year from the date of 
the death of Lawrence U. Phipps and providing said in¬ 
heritance and estate taxes imposed on the interest of the 
grantor in the estate of the said Lawrence C. Phipps, or in 
connection therewith, have been theretofore paid in full, 
to pay and deliver the remainder of said trust property or 
estate and income therefrom, including the remaining pro¬ 
ceeds of any of said insurance policies, and income there¬ 
from, to the grantor absolutely, if then living, and in the 
event that the grantor is living at the expiration of said 
period of one year from the date of the death of the said 
Lawrence C. Phipps and said inheritance and estate taxes 
imposed on the interest of the grantor in the estate of the 
said Lawrence Phipps have not theretofore been paid 
in full, to set aside from the trust fund and hold a sufficient 
portion thereof to pay the same in full, and thereafter, upon 
the expiration of said period of one year from the date of 
the death of said Lawrence (’. Phipps, to pay the remain¬ 
ing trust property or estate and income therefrom, includ¬ 
ing the remaining proceeds, if any, of said life insurance 
policies and the income therefrom, to said grantor if then 
living. In the event that the said grantor dies within said 
period of one year after the death of the said Lawrence C. 
Phipps, the entire trust estate or property, and income 
therefrom, including the proceeds of said insurance ])olicies 
and income therefrom, remaining after payment in full of 
the said inheritance and estate taxes imposed on the interest 
of the grantor in the estate of Lawrence ('. Phipps as afore¬ 
said, shall be held and disposed of by the trustee for the use 
and benefit of the beneficiaries named or included in and in 
accordance with the directions contained in subdivision (B) 
of paragraph fifth hereof. 

Fifth: Upon the death of the insured, to collect said in¬ 
surance policies, and in the event that the grantor has pre¬ 
deceased the insured, to dispose of the proceeds thereof, 


PHIPPS VS. HELVERING. 


63 


and the income, if any, therefrom, together with such bonds 
and securities or other property as may then be a jjart of 
the trust estate hereby created, and the accumulated income, 
if any, therefrom, as follows: 

(A) To pay and discharge in full all inheritance, succes¬ 
sion, transmission, estate and transfer taxes and death du¬ 
ties which may be assessed or levied upon or chargeable 
against or in connection with the distributive shares or 

portions of the estate of Lawrence C. Phipps, or in- 
67 terests therein which may be inherited by or devised 
or bequeathed to the beneficiaries hereof other than 
the grantor, or for which said beneficiaries, other than said 
grantor, as heirs at law or beneficiaries of said estate may 
by law be liable or required or permitted to pay thereon 
or in connection therewith, or on the right to receive the 
same or as a condition to the receipt thereof, including all 
inheritance and estate taxes imposed on or in connection 
with the interests of said beneficiaries hereof by the United 
States or any political subdivision thereof, or imposed by 
any foreign state or government; 

(B) After the payment or discharge in full of all such 
inheritance or estate taxes imposed on the interests of said 
beneficiaries hereof, other than the grantor, to distribute 
the remainder of the trust property or estate and income 
therefrom, including the remaining proceeds of said insur¬ 
ance policies, if any, and the income therefrom, in the fol¬ 
lowing manner: 

To divide said residue or remainder of the trust estate 
into six (6) equal shares or parts and to distribute or hold 
the same in trust as follows: 

(a) To pay and deliver one (1) of said equal shares or 
parts to Lawrence C. Phipps, Jr.; 

(b) To pay and deliver one (1) of said equal shares or 
parts to Emma Phipps White; 

(c) To hold one (1) of said equal shares or parts, in 
trust, for the use and benefit of Dorothy Phipps Garrett, 
upon the terms and conditions hereinafter set forth; 

(d) To hold one (1) of said equal shares or parts, in 
trust, for the use and benefit of Helen Phipps Bromfield, 
upon the terms and conditions hereinafter set forth; 

(e) To hold one (1) of said equal shares or parts, in 
trust, for the use and benefit of Allan Rogers Phipps, upon 
the terms and conditions hereinafter set forth; and 
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(f) To hold one (1) of said equal shares or parts, in 
trust, for the use and benefit of Gerald Hughes Phipps, 
upon the terms and conditions hereinafter set forth. 

The shares or parts designated in subdivisions (c), (d), 
(e) and (f) of this paragraph fifth, shall be held in trust 
for the separate use and benefit of Dorothy Phipps Garrett, 
Helen Phipps Bromfield, Allen Rogers Phipps and Gerald 
Hughes Phipps, upon the following terms and conditions 
and with the following powers and directions to said trus¬ 
tee: 

1. After the death of the said Lawrence C. Phipps and 
until each of his said children, Dorothy Phipps Garrett, 
Helen Phipps Bromfield, Allen Rogers Phipps and Gerald 
Hughes Phipps, attains the age of twenty-five (25) years, 
it shall be the duty of the trustee to pay to them respec¬ 
tively at least semi-annually, or as much more fre- 

6S quently as the said trustee shall determine, the net 
income from their respective shares or parts of said 
remaining trust estate until such time, after they have re¬ 
spectively attained the age of twenty-five (25) years, as 
either Lawrence C. Phipps, Jr., or Gerald Hughes, or the 
survivor of them, shall, with respect to said Dorothy Phipps 
Garrett, Helen Phipps Bromfield, Allan Rogers Phipps and 
Gerald Hughes Phipps, determine in writing that they rc- 
sectively are in every way competent to control, sell, re¬ 
invest or otherwise manage his or her trusteed share or 
part, without incurring more than the ordinary risk of 
decreasing, losing, jeopardizing or dissipating said share 
or part, whereupon the principal and all accrued net income 
of said separate share or part shall be turned over and paid 
to such child of Lawrence 0. Phipps. 

2. On the death of any of said children, and if in accord¬ 
ance herewith the trustee shall not have turned over and 
paid to such child the principal of his or her share of the 
remaining trust estate trusteed for him or her as aforesaid, 
then the trustee shall continue to hold the trusteed share 
or part of such deceased child, in trust, and to pay to the 
surviving child or children of said deceased child the net 
income from such trusteed share or part of his or her par¬ 
ent, share and share alike, until each of such children of 
such deceased child reaches the age of twenty-one (21) 
years, when an equal distributive portion of the principal 
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of such trusted share or part shall be delivered and paid 
over to such child of said deceased child of Lawrence C. 
Phipps. In the event of the death, disability or incapacity 
or unwillingness of either the said Lawrence 0. Phipps, Jr., 
or said Gerald Hughes to act in respect to the matter herein 
mentioned, the trustee shall have power to decide the time 
each of said children after attaining the age of twenty-five 
(25) years, as aforesaid, shall be entitled to receive his or 
her trusteed share or part of the remaining trust estate 
created herein*, and in case any of said children shall die 
before receiving his or her portion of the trust estate, leav¬ 
ing no husband or wife or child or children surviving him 
or her, the share or part of such deceased child shall be 
equally distributed to the surviving children of the said 
Lawrence C. Phipps at the time and on the same terms and 
conditions, respectively, as are provided herein in reference 
to the children of the said Lawrence C. Phipps, but in case 
such child so dving shall leave a wife or husband and no 
child or children surviving him or her, one-fourth ( 1 / 4) of 
the share or part of such deceased child shall go to the 
surviving husband or wife of such child, and the remaining 
three-fourths (%) of such share or part shall go to the 
surviving children of the said Lawrence C. Phipps, share 
and share alike, and payable at the time and on the terms 
and conditions herein provided concerning the shares or 
parts of each of the said children of Lawrence C. Phipps. 

Sixth: Xo insurance company shall be under any obli¬ 
gation to see to or be responsible for the application of the 
proceeds of any insurance policy held in trust here- 
69 under, or be required to see to the execution of the 
trust created by this instrument or any part thereof. 

Seventh: Tn the event that the bonds and securities de¬ 
posited in trust hereunder, for any reason, become insuffi¬ 
cient in value to pay the premiums on said insurance poli¬ 
cies, the trustee may sell, release or surrender said insur¬ 
ance policies for and collect the surrender value thereof, 
or, in its discretion, receive paid-up insurance therefor, in 
either of which events, the proceeds of said surrender or 
paid-up insurance shall be held in trust and disposed of at 
the same time and in the same manner as herein provided 
with respect to the proceeds of the policies of insurance 
described in Schedule 1 attached hereto, to be collected at 
the maturity thereof as herein provided. 
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Eighth: The trustee shall, during the life of the said 
Lawrence C. Phipps, hold said policies of insurance in trust 
and shall apply, in reduction of the premiums or other 
charges payable to maintain and keep the same in force, all 
dividends or other payments made upon said policies by the 
insurance companies issuing the same, but it is understood 
that the trustee may in its discretion, providing the net in¬ 
come from the trust estate is otherwise sufficient to pay all 
premiums on said insurance policies, procure additional in¬ 
surance obtainable under any policy by application of divi¬ 
dends thereon or otherwise, pursuant to the terms hereof, 
but no such additional insurance shall be obtained which 
requires a specific application therefor and an examination 
of the insured as a basis thereof. 

Ninth: The trustee, in the event that the inheritance or 
estate taxes hereinabove referred to are required by law 
to be paid by the beneficiaries hereof entitled to taxable 
interests in the estate of the said Lawrence C. Phipps, or 
by the executor, administrator or other personal represen¬ 
tative of said estate, shall furnish to, or make available for 
use by, such beneficiaries, or personal representative, from 
the trust estate, including the proceeds of said insurance 
policies, cash funds with which to pay said inheritance or 
estate taxes as the same become due and payable as pro¬ 
vided by law. 

Tenth: The receipt of any or all tax collectors or officials 
authorized by law to receive and receipt for inheritance or 
estate taxes, and the receipt of any or all beneficiaries here¬ 
under of their respective portions of the trust estate hereby 
created or the income therefrom, shall be full discharge and 
quittance to the trustee in the performance and execution of 
the trust hereunder. 

Eleventh: The trust hereby created is absolute and irre¬ 
vocable and it is expressly agreed that this is an absolute 
assignment made by the grantor of the property herein¬ 
above described for the benefit of the beneficiaries herein¬ 
above mentioned, and that the grantor retains no interest 
whatever therein, except as hereinabove provided, or other 
control thereof. 

70 Twelfth: The trustee shall, whenever requested 
in writing by Lawrence C. Phipps, Jr., during his life 
and while under no legal disability, deposit, for safe keep- 
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ing, all or such part of the trust estate as he may designate, 
with such suitable depositories, within or without the State 
of Colorado, as he may select, in which event, while said 
trust estate or any part thereof remains so deposited, or 
the same is in transit to or from the depository, no liability 
shall rest on the trustee for the custodv thereof or for anv 
loss or damage thereto or misplacement, disappearance or 
theft of said trust estate or any part thereof, and on the 
death or legal disability of the said Lawrence 0. Phipps, 
Jr., to designate such depositories, the trustee may, in its 
discretion, deposit for safe keeping, all or such part of the 
trust estate as it may deem advisable, in depositories with¬ 
in or without the State of Colorado, as it may select. 

Thirteenth: All income payable under this trust, includ¬ 
ing distributions of the corpus thereof, shall be payable to 
the respective beneficiaries only upon his or her sole and in¬ 
dependent separate receipt or written order signed and de- 
deliveredat the time of payment and not in accordance with 
any sale, pledge or assignment thereof and free from liabil¬ 
ity for the debts of the beneficiary and from the control or 
interference of any third person. Xo sum or sums payable 
by the trustee under the provisions of this trust shall be 
pledged, assigned, transferred, sold, or in any manner what¬ 
ever anticipated, charged or encumbered by any beneficiary 
hereunder, nor be in any manner liable in the hands of the 
trustee for the debts, contracts or engagements of any ben¬ 
eficiary hereunder or subject to attachment, execution, gar¬ 
nishment or other court process against any beneficiary 
named herein, and no assignment or instrument purporting 
to effect an assignment of any interest in said trust fund 
shall be recognized by the trustee. 

Fourteenth: The trustee agrees to and does herebv ac- 
eept this trust on the terms and conditions herein stated, 
and as compensation for its services in the premises, in the 
holding, handling and disbursing of said trust estate, shall 
receive one (1) per cent, of the income collected, without 
additional charge for the disbursement thereof; one-fourth 
(Yi) of one (1) per cent, of the principal amount of the 
bonds and securities in the trust estate, to be paid at the 
time of disposition thereof, pursuant to the terms of this 
agreement, and one-fourth (Vi) of one (1) per cent, of the 
insurance policies collected and disbursed, to be paid at the 
time of disposition thereof. If income is added to principal 
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as provided in paragraph third hereof, the trustee shall be 
entitled to receive one-fourth of one (1) per cent, on the dis¬ 
position thereof, as principal. 

Fifteenth: In case of the resignation of The Interna¬ 
tional Trust Company as trustee, or the dissolution thereof, 
or upon its ceasing to actively carry on a banking or trust 
business, or both, then and in such event or events, the 
grantor hereby directs that the District Court within and 
for the City and County of Denver, State of Colorado, shall 
upon the petition of any party interested in the execution 
and carrying out of the trusts hereby created, appoint a 
suitable corporation as trustee or successor in trust here¬ 
under, such corporation having capital and surplus of not 
less than five hundred thousand dollars ($500,000.00), and 
power to act as trustee as shall to said court be 
71 deemed satisfactory and proper and capable of ac¬ 
cepting, performing and executing the trust created 
by this indenture, upon such terms for the faithful per¬ 
formance of said trust as to said court mav seem proper. 

IN WITNESS WHEREOF, the party of the first part 
has hereunto set her hand and seal, and the party of the 
second part, in token of its acceptance of the trust hereby 
created, has caused its proper officers thereunto duly au¬ 
thorized to hereunto subscribe its corporate name and affix 
and attest its corporate seal, the day and year first above 

(Signed) MARGARET ROGERS PHIPPS 
Party of the First Part. 

THE INTERNATIONAL TRUST COM¬ 
PANY 

By JOHN EVANS (signed) 

Its President 

M. E. DUKES (signed) 

Secretary. 

Party of the Second Part. 

United States of America 
District of Columbia ss. 

I, Robert E. Briggs, a Notary Public in and for said Dis¬ 
trict of Columbia, do hereby certify that Margaret Rogers 
Phipps, who is personaly known to me to be the person 


written. 

(Seal) 


(Seal) 
Attest: 
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whose name is subscribed to the foregoing Trust Agree¬ 
ment, appeared before me this day in person and acknowl¬ 
edged that she signed, sealed and delivered the said instru¬ 
ment of writing as her free and voluntary act and deed for 
the uses and purposes therein set forth. 

Given under my hand and notarial seal this 28th day of 
May, A. D. 1923.* 

My commission expires Apr. 27, 1928. 

ROBERT E. BRIGGS (signed) 
(Seal) Notary Public. 

72 State of Colorado 

City and County of Denver ss. 

I, Bessie M. Jones, a Notary Public in and for said City 
and County, in the State aforesaid, do hereby certify that 
John Evans and M. E. Dukes, who are personally known 
to me to be the same persons whose names are subscribed 
to the foregoing Trust Agreement as having executed the 
same respectively as President and Secretary of The Inter¬ 
national Trust Company, a corporation, and who are known 
to me to be such officers respectively, appeared before me 
this day in person, and severally acknowledged: That the 
seal affixed to the foregoing instrument is the corporate 
seal of said corporation; that the same was thereunto af¬ 
fixed by the authority of said corporation; that said instru¬ 
ment was by like authority subscribed with its corporate 
name; that the said John Evans is the President of said 
corporation and the said M. E. Dukes is the Secretary there¬ 
of; that by the authority of said corporation they respec¬ 
tively subscribed their names thereto as President and 
Secretary, and that they signed, sealed and delivered the 
said instrument of writing as their free and voluntarv act 
and deed, and as the free and voluntary act and deed of 
said corporation, for the uses and purposes therein set 
forth. 

Given under my hand and notarial seal this 24th day of 
May A. D. 1923. 

My commission expires April 18th 1927 

BESSIE M. JONES (signed) 
(Seal) Notary Public. 
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73 Trust “A” 

Margaret Rogers Phipps 
Schedule I 

Life Insurance Policies 

Name and Address of Company Date Issued Policy No. Amount 

The Home Life Insurance Company of 
New York, Broadway, New York. Apr. 11,1923 285,104 $20,000 

Jefferson Standard Life Insurance Com¬ 
pany, Greensboro, North Carolina, Feb. 28,1923 1S6,415 $50,000 

The Mutual Life Insurance Company 
of New York, New York, N. Y. ‘ Feb. 28,1923 3125068 $75,000 

Schedule II 
Securities. 


$110,000 par value United States Steel Corporation, 10- 
00 year Sinking Fund 5 c /r Gold Bonds, due April 1st, 1923, 
with coupons payable November 1st, 1923, and all subse¬ 
quent coupons attached. Denomination $1000 each, num¬ 
bered as follows: 

359, 380, 013 to 017 inclusive, 1007, 1368, 1374, 1479, 1480 
to 1483 inclusive, 1547, 1590, 1795 to 1799 inclusive, 1805, 
1839, 1857, 1858, 1878, 1880, 1991, 1992, 2069 to 2071 inclu¬ 
sive, 2124, 2161, 2199, 2234, 2692 to 2695 inclusive, 4995, 
5814, 5821, 5881, 5882, 6161 to 0105 inclusive, 6360, 6377, 
0661, 6692, 6693, 6718 to 6722 inclusive, 0797, 0S42, 6909, 
6910, 7078 to 7080 inclusive, 7292, 7409, 7410, 7440 to 7449 
inclusive, 7511, 7520, 7606 to 7068 inclusive, 7772, 7773, 7776 
to 7783 inclusive, 7785, 7794, 7957, 7958, 8513, 8514, 8530 to 
8534 inclusive, 8945, 9059, 9000, 9212, 9259, 9801 to 9803 in¬ 
clusive, 9800. In all one hundred and ten (110) Bonds. 

$29,000 par value Duluth, Missabe & Northern Railway 
Company General Mortjrajre 5 r f Gold Bonds, due January 
1, 1941, with July 1st, 1923, and all subsequent coupons 
attached. Denomination $1000 each, numbered as follows: 

11307, 11308, 11309, 11362 to 11366 inclusive, 11442 to 
11462 inclusive. In all twenty-nine (29) Bonds. 

$25,000 par value Moffat Coal Company 0> r /c Gold Bonds, 
due September 1, 1931, with September 1st, 1923, and all 
subsequent coupons attached. Series “A”. Denomination 
$1000 each, numbered from 39 to 63, both numbers inclu¬ 


sive. 

$21,000 par value Nevada-California Electric Corpora¬ 
tion, Series “A”, 6% First Lien Bonds, due January 1, 
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1946. Registered in name of International Trust Company, 
Trustee, and numbered 115 and 116, two for $10,000 each, 
and numbered 79 for $1000. 

MARGARET ROGERS PHIPPS (signed) 

THE INTERNATIONAL TRUST COM¬ 
PANY 

By JOHN EVANS (signed) 

President 

Checked A. W. JONES (signed) 

Trust Ofjieer. 

Compared by EWF. S.K. 

74 We certify that the above and foregoing Trust 
Agreement, consisting of twelve (12) pages, is a true 

and correct copy of the original signed Trust Agreement 
filed with the undersigned Trustee on the 27th day of Feb¬ 
ruary, A. I). 1923, and now in its files and in operation and 
effect. 

Dated at Denver, Colorado, this 4th day of January, 1936. 

THE INTERNATIONAL TRUST COM¬ 
PANY, Trustee 
By P. W. JOHNSON 
Assistant Trust Officer 

75 Filed Aug. 16,1940 

TPJ-dlb-S 

8-2-40 

United States Board of Tax Appeals 

Docket No. 83863. 

Margaret R. Phipps, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Praecipe for Transcript of Record 

To the Clerk of the United States 
Board of Tax Appeals: 

Sir: 

You will please prepare a transcript of the record in this 
cause to be filed in the office of the Clerk of the Court of 
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Appeals of the District of Columbia, IVashington, D. C., 
under the appeal heretofore perfected to said court, and 
include in said transcript copies, duly certified as correct, 
of the following pleadings, proceedings, and papers on file: 

3. Docket entries of the proceeding before the Board. 

2. Copy of the petition with the exhibits attached thereto. 

3. Opinion and final decision of the Board. 

4. Petition for review. 

5. Stenographer’s official report of proceedings, includ¬ 
ing agreed Stipulation of Facts and petitioner’s Exhibits 

“A”, “B”, and “C”. 

76 6. The stipulation agreeing that the appeal in this 

cause may be taken to the Court of Appeals of the 
District of Columbia. 

7. This praecipe. 

Said transcript to be prepared, certified, and transmitted 
as required by law and the rules of the Court of Appeals 
of the District of Columbia. 

D. A. REED 
THOMAS P. JOHNSON 
Attorneys for Petitioner. 

DAVID A. REED, 

THOMAS P. JOHNSON, 

Reed, Smith, Shaw & McClay, 

747 Union Trust Building, 

Pittsburgh, Pennsylvania. 

Dated: August 15, 1940. 

Service of a copy of the within praecipe is hereby ad¬ 
mitted this 16th day of August, 1940. 

J. P. WENCHEL 

Attorney for Respondent. 
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77 United States Board of Tax Appeals 

Washington 

Docket No. 83863 

Margaret R. Phipps, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 76, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this lltli day of 
September, 1940. 

B. D. GAMBLE, 

(Seal) Clerk , 

United States Board of Tax Appeals. 

Endorsed on Cover: No. 7758 Phipps, Petitioner, vs. 
Helvering. United States Court of Appeals for the 
District of Columbia Filed Sep 17 1940 Joseph W. Stew¬ 
art, Clerk. 





In The • y - / - w ^ 

United States Court of Appeals ► 

For the District of Columbia 


APRIL TERM, 1940 
NO. 7758. 


MARGARET R. PHIPPS, Petitioner, 

v. 

GUY T. HELVERING, Commissioner of Internal 
Revenue, Respondent. 


On Petition for Review of Decision of the United States 

Board of Tax Appeals. 


BRIEF FOR PETITIONER AND APPENDIX. 


David A. Reed, 

Thomas P. Johnson, 

747 Union Trust Building, 
Pittsburgh, Pennsylvania, 
Attorneys for Petitioner. 


Of Counsel: 

Reed, Smith, Shaw & McClay, 
747 Union Trust Building, 
Pittsburgh, Pennsylvania. 


SMITH BROS. CO. INC.. LAW PRINTERS. 200*212 GRANT STREET. PITTSBURGH. PA. 









INDEX. 


PAGE 

Opinion Below . 1 

Jurisdictional Statement. 1 

Statement of the Case. 3 

Statutes and Regulations Involved.Appendix 

Statement of Points. 6 

Summary of Argument . 7 

Argument 


I. The Board Erroneously Held That This 
Case Was Governed by the Decision of the 
Seventh Circuit in Morton v. Commissioner 8 

II. There Is No Authority Under the Terms of 
the Revenue Act for Including This Income 


in Taxpayer’s Individual Income. 18 

HI. No Income Was Held or Accumulated for 

Future Distribution to the Grantor. 21 

Conclusion . 31 

Appendix (Statutes and Regulations Involved ).... 32 


Citations. 

Baldwin v. Commissioner, 36 B. T. A. 364 (1937), 

acq. 1937, H-C. B. 2.10,11 

Blumenthal v. Commissioner, 30 B. T. A. 591 (1934), 
acq. XIII-C. B. 2, p. 3, rev’d on another issue, 

76 F. (2d) 507 (C. C. A. 2d, 1935), rev’d per 
curiam, 296 U. S. 551, 80 L. Ed. 390 (1935).... 10 

Boeing v. Commissioner, 37 B. T. A. 178 (1938), 
rev’d on another issue, 106 F. (2d) 305 (C. C. A. 

9th, 1939) . 26 














Index. 


PAGE 

Bowers v. New York & Albany Lighterage Co., 273 

U. S. 346 (1927) . 18 

Burnet v. Wells, 289 U. S. 670 (1933). 17 

Douglas v. Willcuts, 296 U. S. 1 (1935). 17 

Dravo v. Commissioner, 34 B. T. A. 190 (1936)_ 27 

Gould v. Gould, 245 U. S. 151 (1917). 18 

Helvering v. Clifford, 309 U. S. 331 (1940). 18 

Helvering v. Fuller, 310 U. S. 69 (1940). 17 

Helvering v. Wood, 309 U. S. 344 (1940). 18 

Higgins v. White, 31 F. Supp. 796 (D. Mass. 1940); 

18 F. Supp. 986 (D. Mass., 1937); 93 F. (2d) 

357 (C. C. A. 1st, 1937). 15 

Kent v. Rothensies,_F. Supp.(E. D. Pa., 


McLean v. Commissioner, 41 B. T. A. No. 83 (1940) 27 

Moore v. Commissioner, 39 B. T. A. 808 (1939)_ 27 

Morton v. Commissioner, 108 F. (2d) 1005 (C. C. A. 

7th, 1940) .9,13,14 

Pyeatt v. Commissioner, 39 B. T. A. 774 (1939)_ 27 

United States v. Updike, 281 U. S. 489 (1930). 18 

Statutes. 

Revenue Acts of 1932 and 1934, Section 161.8, 32 

Section 167.8,33 

Regulations. 

Treasury Regulations 77, Art. 861. 34 

Art. 881. 34 

Treasury Regulations 86, Aj:t. 167-1. 35 

Miscellaneous. 

L R. B. 1940-8-10179, G. C. M. 21799 . 27 

Randolph E. Paul, Five Years With Douglas v. Will- 
cuts, (1939) 53 Harv. L. Rev. 1. 17 






















In The 

United States Court of Appeals 

For the District of Columbia 


APRIL TERM, 1940 
NO. 7758. 


MARGARET R. PHIPPS, Petitioner, 

v. 

GUY T. HELVERING, Commissioner of Internal 
Revenue, Respondent. 


On Petition for Review of Decision of the United States 

Board of Tax Appeals. 


OPINION BELOW. 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 27-35), which is re¬ 
ported in 42 B.T.A. 329 (1940). 


JURISDICTIONAL STATEMENT. 

This case involves deficiencies in income taxes for 
the calendar years 1933 and 1934 in the respective 
amounts of $2,157.32 and $2,226.87. (R. 7.) Your peti¬ 
tioner, a resident of the City of Denver, Colorado, filed 
her income tax returns for the calendar years 1933 and 
1934 with the Collector of Internal Revenue for the Col¬ 
lection District of Colorado at Denver, Colorado, and 
paid the tax shown to be due thereon. On February 15, 
1936, the respondent determined the aforesaid deficien¬ 
cies in the petitioner’s income taxes. (R. 6-10.) A peti¬ 
tion for a redetermination was filed with the United 
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Jurisdictional Statement. 


States Board of Tax Appeals on or about April 27,1936, 
within the ninety-day period, pursuant to Section 272(a) 
of the Revenue Act of 1932 (Act of June 6, 1932, c. 209, 
47 Stat. 233, Sec. 272(a); Tit. 26 U.S.C.A. § 272(a) ), as 
amended by Section 501 of the Revenue Act of 1934 (Act 
of May 10, 1934, c. 277, 48 Stat. 755, Sec. 501; Tit 26 
U.S.C.A. § 501). (R. 2-5) A hearing was held before 

the Board of Tax Appeals, and pursuant to the said hear¬ 
ing the Board promulgated an opinion sustaining the 
deficiency assessments of the respondent on June 28, 
1940, and entered its order and decision affirming the 
deficiency assessments on July 11,1940. (R. 35.) This 
appeal is taken from the order and decision of the Board, 
and the jurisdiction of this Court is invoked by a peti¬ 
tion for review (R. 36-39) filed on August 16, 1940 (R. 
36), pursuant to Section 1142 of the Internal Revenue 
Code (Act of Feb. 10, 1939, c. 1, 53 Stat. 165; Tit. 26 
U.S.C.A. § 1142), a stipulation in writing having been 
entered into between the parties on August 12,1940 (R. 
35), permitting appeal to this Court for review in com¬ 
pliance with Section 1141 (b) (2) of the Internal Revenue 
Code (Act of Feb. 10, 1939, c. 1, 53 Stat. 164; Tit. 26 
U.S.C.A. § 1141(b) (2)). 
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STATEMENT OF THE CASE. 

On or about February 27, 1923, petitioner, by an | 
irrevocable deed of trust (R. 10-25), transferred and 
conveyed certain policies of insurance on the life of her 
husband, Lawrence C. Phipps, and certain securities to 
The International Trust Company, a Colorado corpora¬ 
tion. The trustee was irrevocably named as the absolute 
owner and beneficiary of the insurance policies and could 
sell, release, or surrender the policies for cash, or effect 
paid up insurance (R. 19), and petitioner reserved no 
right or incident of ownership therein. (R. 12.) The trus¬ 
tee was to utilize the income from the trust estate to pay 
(a) all fees, (b) all taxes, and (c) all annual premiums 
on the policies of insurance transferred. (R. 14.) In 
the event that the income of the trust estate was in¬ 
adequate to pay the foregoing charges, the trustee was 
authorized to make such payments out of corpus. Any 
income more than sufficient to pay such fees, expenses, 
taxes, and premiums in full was to be accumulated. 

(R. 15.) 

The terms of the trust provide that on the death of 
petitioner’s husband, if she should survive him, the trus¬ 
tee is to use the proceeds of the policies, together with 
the corpus of the trust estate, to pay: (R. 15) 

“* * * all inheritance, succession, transmission, 

estate and transfer taxes or death duties * * * 

in connection with the distributable share or portion 
of the estate of the said Lawrence C. Phipps, or 
other interest therein, which may be inherited by or 
devised or bequeathed to the grantor * * *.” 

The petitioner’s interest in the trust estate, it should 
be noted, is to pay the tax on any share in the estate of 
her husband “which may be inherited by or devised or 
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bequeathed to” her. Only if petitioner is alive one year 
after the date of the death of her husband, and provided 
that such taxes are paid in full, is the trustee to transfer 
to petitioner the residue. (R. 16.) 

In the event the settlor predeceases her husband, 
the trustee is to use the proceeds from the policies, to¬ 
gether with the other trust assets, to pay: (R. 17) 

“* * * all inheritance, succession, transmis¬ 
sion, estate and transfer taxes and death duties 

* * * in connection with the distributable shares 
or portions of the estate of Lawrence C. Phipps, 

* * * which may be inherited by or devised or 
bequeathed to the beneficiaries hereof other than 
the grantor, * * 

The beneficiaries referred to are six children of peti¬ 
tioner’s husband. The trust assets remaining after pay¬ 
ment of the taxes on their shares of their father’s estate 
are to be divided into six equal shares, one of which is to 
be distributed to, or held in trust for, each of the six 
children as provided in the trust agreement. (R. 17.) 

In the event of petitioner’s death within one year 
from the date of her husband’s death, the trust assets 
remaining after payment of the taxes on any share of her 
husband’s estate “which may be inherited by or devised 
or bequeathed to” her are to be divided into six equal 
shares, one of which is to be distributed to, or held in 
trust for, each of the six children as provided in the trust 
agreement. (R. 16.) 

Petitioner’s husband was alive during the calendar 
years 1933 and 1934. (R. 44.) 
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i 

A statement of the income and premium payments j 
from the trust estate for the years 1933 and 1934 is as 
follows: 



1933 

1934 

Net Income before taxes 

(R. 43) 

$10,084.03 

$10,669.95 

Premiums paid (R. 44) 

9,164.05 

9,247.70 

Surplus 

919.98 

1,422.25 

Estimated Income Taxes 

600.00 

600.00 

Approximate Amount 

Accumulated 

$ 319.98 

$ 822.25 


The trustee filed a fiduciary return with the Collec- | 
tor of Internal Revenue for the District of Colorado for 
each of the taxable years in which it reported and paid j 
tax on the entire net income of the trust. (R. 44.) In | 
the individual returns filed by petitioner for each of the j 
taxable years she did not report any part of the net 
income of the trust. (R. 45, 50.) The respondent in¬ 
cluded all income from the trust estate in the gross j 
income of the petitioner for the years involved. (R. 
8 - 10 .) 

The Board of Tax Appeals, in an opinion by Board 
Member Harron, Board Member Murdock dissenting, 
held that the income from this irrevocable trust was 
correctly included in the gross income of the petitioner 
on the authority of Section 167(a) (1) of the Revenue 
Acts of 1932 and 1934 as income which was held or 
accumulated for future distribution to the petitioner. 

i 

STATUTES AND REGULATIONS INVOLVED. 

The Statutes and Regulations Involved are set forth 
in the Appendix, infra, pp. 32-37. 
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STATEMENT OF POINTS. 

In making its decision as aforesaid, the United 
States Board of Tax Appeals committed the following 
errors upon which your petitioner relies as the basis for 
this proceeding: 

1. The Board erred in holding that the income 
of this trust was being held or accumulated within 
the meaning of Section 167 (a)(1) of the Revenue 
Acts of 1932 and 1934. 

2. The Board erred in holding that the income 
from this trust was being held or accumulated for 
future distribution to the grantor within the mean¬ 
ing of Section 167 (a)(1) of the Revenue Acts of 
1932 and 1934. 

3. The Board erred in holding that the income 
from this trust estate was taxable under Section 
167(a) (1) of the Revenue Acts of 1932 and 1934 
rather than Section 161(a) (1) thereof. 

4. The Board erred in holding that any portion 
of the income from this trust estate was properly 
includible in the gross income of this petitioner. 
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SUMMARY OF ARGUMENT. 


i 


i 

j 


The issue involved in the present case is a relatively 
simple one. The petitioner irrevocably assigned to a 
trustee, and made the trustee absolute owner of, certain 
policies of insurance which were in effect upon the life 
of her husband. At the same time she assigned certain j 
securities to the trustee to pay the annual premiums j 
upon the said policies. The trust was irrevocable, and 
no income therefrom was ever distributed to the grantor. 
Under the terms of the trust, when the policies became 
due, at the decease of the grantor’s husband, the trustee, 
after paying certain taxes in connection with the estate 
of the husband, if the grantor inherited any property 
from him, was to distribute the trust corpus then re¬ 
maining, if any, to the grantor, if living, one year after 
the death of the husband; but if she was not living at 
that time the balance of the trust funds, if any, was to 
be distributed to the children of the husband. 


(1) The attempt by the Commissioner to include 
the income from an irrevocable trust, which has always 
been considered as a separate taxpaying entity under 
the Revenue Acts, in petitioner’s individual income must 
be examined with care, and sustained by ample authority. 


(2) Section 167 of the Revenue Acts should not 
be expanded by judicial legislation, as the Board did be¬ 
low, because that provision cuts across accepted tax 
concepts in taxing the income of one entity to another. 

(3) The Board relied in reaching its decision on a 
case, decided after briefs were filed below, which clearly 
is distinguishable from the instant case. 

(4) Income which is currently paid out to insur¬ 
ance companies is not income “held” or “accumulated” 
by a trustee within the purview of the Revenue Acts. 
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(5) When income is “held or accumulated for 
future distribution to the grantor” of a trust, such 
grantor must possess an indefeasible vested interest in 
said income in the taxable year in order that such income 
be included in the grantor’s net income under the Reve¬ 
nue Acts. 

(6) Where the possibility of the grantor’s receiv¬ 
ing any part of the accumulated trust income is subject 
to the happening of several uncertain events, and where 
the receipt of any “economic benefit” therefrom depends 
upon the future provisions of the will of a third party 
who is now living, it cannot be said that the trust income 
is “held or accumulated for future distribution to the 
grantor.” 


ARGUMENT. 

I. The Board Erroneously Held That This Case Was 
Governed by the Decision of the Seventh 
Circuit in Morton v. Commissioner. 

The statutes directly involved are Sections 
161(a) (1) and 167(a) (1) of the Revenue Acts of 1932 
and 1934, 1 the pertinent parts of which are: 

“Sec. 161. Imposition of Tax 

“ (a) Application of Tax .—The taxes imposed 
by this title upon individuals shall apply to the in¬ 
come of estates or of any kind of property held in 
trust including— 

(1) Income accumulated in trust for the 
benefit of unborn or unascertained persons or 

1. The full citations of Section 161 and Section 167 of the Revenue 
Acts of 1932 and 1934, as required by the rules of this Court, are set 
out in footnotes 21-24, infra. As the Revenue Act of 1934 made no 
change in these provisions in the Revenue Act of 1932, the sections will 
hereinafter be referred to in this brief as either Section 161 or Section 
167 as the case may be. 
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persons with contingent interests, and income 

accumulated or held for future distribution 

under the terms of the will or trusts; 

****** 

“(b) Computation and Payment. — The tax 
shall be computed upon the net income of the estate 
or trust, and shall be paid by the fiduciary, except 
as provided in section 166 (relating to revocable 
trusts) and section 167 (relating to income for the 
benefit of the grantor) * * 

Section 167(a) (1) is incorporated by reference into 
Section 161, and reads in part as follows: 

“(a) Where any part of the income of a 
trust— 

(1) is * * * held or accumulated for 
future distribution to the grantor, * * * 

then such part of the income of the trust shall 
be included in computing the net income of the 
grantor.” 

The trustee of the present trust in 1933 and 1934 
filed income tax returns and paid the tax shown to be due 
thereon in compliance with Section 161 (a)(1) of the 
Revenue Acts. The respondent’s determination that the 
income from this trust estate was includible in comput¬ 
ing the net income of the petitioner for the years in¬ 
volved, pursuant to Section 167(a) (1), was sustained 
by the Board of Tax Appeals. This holding by the Board 
is clearly erroneous, both under the wording of the stat¬ 
ute and in the light of the judicial decisions upon the 
point. 

The Board stated in its opinion below (R. 31), “the 
Circuit Court decision in the Morton 2 case is, in our 
opinion, controlling.” Prior to the reversal of the Board 


2. Morton v. Commissioner, 108 F. (2d) 1005 (C. C. A. 7th. 1940). 
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of Tax Appeals by the Circuit Court in the Morton case, 
the Board, in factual situations similar to the instant 
case, had determined that income from an irrevocable 
funded life insurance trust which a wife created to pay 
premiums on life insurance policies in force upon the life 
of her husband was not includible in the gross income 
of the wife. 

The first case which arose upon this issue was Lucy 
A. Blumenthal v. Commissioner ."’ In that case the hus¬ 
band settled an irrevocable unfunded life insurance trust, 
the income of the trust being payable to his wife for life. 
Four days later the wife settled a trust of certain securi¬ 
ties with the same trustee, the income to be utilized 
(inter alia ) to pay the premiums upon the life insurance 
policies. Income from this trust was used to pay the 
premiums upon the life insurance during the taxable 
year. The trustee filed a fiduciary return and paid the 
tax on the income so utilized. The Commissioner sought 
to tax the income used for premium payments to the 
wife under the authority of Section 167 of the Revenue 
Act of 1928. The Board held, that income used to pay 
premiums was taxable to the trustee rather than to the 
wife individually, as the dividends and income were “not 
distributable” to the grantor “at any time and were not 
to be used for payment of premiums on any policies of 
insurance on her life. Clearly Section 167 of the Revenue 
Act * * * is not applicable. * * *” 

The Board again refused to tax such income to the 
wife individually in the case of Gail H. Baldwin v. Com - 


3. 30 B. T. A. 591 (1934), acq. XTII-C. B. 2, p. 3, rev’d on another 
issue, 76 F. (2d) 507 (C. C. A. 2d, 1935), rev’d per curiam, 296 U. S. 
551, 80 L. Ed. 390 (1935). There were two issues involved in the case, 
and after the acquiescence by the Commissioner in the Board’s decision 
on the present issue, no appeal was taken to the Circuit Court. The 
subsequent reversals are not important on the present issue. 
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missioner. 4 In that case Board Member Sternhagen de¬ 
livered the following opinion, holding such income not j 
to be taxable to the grantor: (365) 

“The facts have all been stipulated and need j 
not, therefore, be specially found. The petitioner j 
on May 7, 1930, took out a $200,000 life insurance 
policy on the life of her husband, she being the 
original beneficiary. On May 27, 1930, she created j 
an irrevocable trust, to which she transferred 400 
shares of H. P. Baldwin, Ltd., and to which she 
assigned the insurance policy, with the duty of the 
trustee to use the income of the trust to pay the 
premiums on the policy and give her the excess. 
There has been no excess. There is nothing more 
than this, and the case falls squarely within Lucy 
A. Blumenthal, 30 B.T.A. 591. On this point, no 
appeal was taken in the Blumenthal case, and its 
holding has not been narrowed in any later 
decision.” 

i 

The Baldwin case is of particular import in the 
instant case as it will be noted that the grantor of the 
trust, herself, was the absolute beneficiary under the 
terms of the insurance policies. Thus, in effect, the 
premiums were payable out of the beneficiary’s own 
trust estate, upon life insurance policies payable at all 
events to her. In the instant case, the petitioner can 
receive no part of the insurance unless she survives her 
husband, the named insured, for a period of one year 
after his death and inherits property from him. If she 
does not survive until that time, then the trust estate, 
including proceeds of policies of insurance falling due 
thereafter, is payable to the children of her husband. 

The Baldwin case, therefore, was an even stronger 
case from the Commissioner’s point of view; but despite 


4. 36 B. T. A. 364 (1937), acq. 1937, II-C. B. 2. 
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that fact the income from the trust estate, used to pay 
the insurance premiums upon the policies in force upon 
the life of the grantor’s husband, was held to be taxable 
to the trustee and not to the grantor. 

Board Member Harron in her opinion for the Board 
below attempted to distinguish the Blumenthal and 
Baldwin cases on the following ground: (R. 31) 

“* * * the Blumenthal and Baldwin cases are 
distinguishable because in each of those cases none 
of the proceeds of the collection of the policies was 
to be distributed to or for the direct benefit of the 
grantor at any time, * * *” 

How complete a failure to distinguish these cases 
the foregoing statement is, can only be seen when it is 
remembered that in the Blumenthal case the grantor 
had a life estate in the -income of the proceeds of the 
policies and in the Baldwin case the policies were pay¬ 
able in their entirety to the grantor. 

Casting aside these binding precedents the Board 
in its decision relied upon the Morton case, which is 
clearly distinguishable from the instant case. 

In the Morton case the taxpayer’s husband insured 
his life, naming her as beneficiary of the policies; she 
alone had the right to change the beneficiary and sur¬ 
render the policies for cash. (Here all such rights be¬ 
longed to the trustee.) The wife created a trust of 
certain securities for the purpose of paying these pre¬ 
miums; she remained the beneficiary of these policies 
and possessed with regard thereto all rights and inci¬ 
dents of ownership, including the right to change the 
beneficiary thereof. (Here the taxpayer had no such 
rights.) The trust agreement provided that the trust 
was to terminate upon the death of the last survivor 


Argument. 


13 1 

of the taxpayer’s husband, the taxpayer, and her j 
daughter. The taxpayer’s husband was given power to j 
revoke the trust at any time, whereupon all accumu¬ 
lated income would be paid to him and the corpus would j 
be returned to the taxpayer, if living, otherwise to him. j 
Three years after the death of the taxpayer’s husband, 
the power to revoke the trust vested in the taxpayer, 
and after her death, in her daughter. 

The wife later created a second trust, differing in 
several respects from the foregoing trust. It provided : 
that the taxpayer was to have the policy modified by 
having it payable to the trustee instead of herself; any 
excess income was payable to her; “the taxpayer and/or J 
her husband, the insured, were entitled to any cash sur- i 
render or loan value of the policy, and they reserved 
to themselves the right to borrow on, assign, or pledge j 
the policy, and to change the beneficiary thereof, and | 
to any other option under the policy * * *.” n The 

proceeds of the policy were to be paid over absolutely 
to the taxpayer upon the death of her husband if she 
survived him. 5 6 

The Court stated in holding the income from these 
two trust estates includible in the taxpayer’s individual 
income tax return: (108 F.(2d) at 1007) j 

“It is obvious that the income of these trusts j 
was devoted solely to the grantor’s own uses. She j 
was the sole beneficiary of the eight policies in- I 
volved in the first trust; she alone had the right to 
change the beneficiary; she alone was entitled to 
their cash surrender or loan value. With respect 
to the second trust, her title was somewhat less 
direct, but the policy was, in fact, payable to her, 


5. 108 F. (2d) at 1006. 

6. Ibid. 
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even, though indirectly through the medium of the 
trustee which was obligated by the terms of the 
trust to pay the proceeds to her upon collection, if 
she were then living, and if she were not, it was her 
disposition of the proceeds which was to control, 
by the terms of the trust agreement. Thus, al¬ 
though by the provisions of the two trust agree¬ 
ments, the taxpayer divested herself of the control 
of the trust estate and of its income, the fact re¬ 
mains that that income was expended solely for her 
own purposes, and the property upon which it was 
expended, namely, the insurance policies, belonged 
to her and her alone, and, in the case of the eight 
covered by the first trust, even before their maturity 
by the death of the insured.” 

This statement of its holding by the Court clearly 
indicates why the rationale of the Morton case is in¬ 
applicable here, and was incorrectly relied upon by the 
Board below. The taxpayer possessed with regard to 
the policies of insurance carried by the first trust all 
rights and incidents of ownership with regard thereto, 
and was the absolute beneficiary thereof. She pos¬ 
sessed all rights and incidents of ownership with regard 
to the policies carried by the second trust, and while she 
was not named as the absolute beneficiary thereof she 
could change the beneficiary designation to herself at 
any time. Moreover, by the terms of the trust if she 
was alive at the death of her husband, the trustee was 
required to make an immediate disbursement of the 
policy proceeds to her. 

Under the instant insurance contracts and the pres¬ 
ent trust, the trustee was made the absolute and irrev¬ 
ocable beneficiary of the policies, and alone had the 
right to pledge, change the beneficiary, borrow on, 
and/or surrender for cash. The trust was irrevocable, 
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and the only manner in which the petitioner could re- | 
ceive any accumulated income, as such, would be that i 
there were more than sufficient assets to pay the share j 
of estate and inheritance taxes upon her interest in her 
husband’s estate, and that she should survive her hus- j 
band for a period of one year. 

In Higgins v. White / a District Court since the de- j 
cision in the Morton case has held, in a factual situation | 
similar to the instant case, that the income of such a ; 
trust estate is not taxable to the individual taxpayer, j 
The grantor in that case conveyed to herself as co- j 
trustee certain securities and insurance policies upon j 
the life of her husband in which she was named as the j 
beneficiary. The trustees, however, as in the case at j 
bar, but contrary to the Morton case, were given the 
right to surrender for cash. The entire trust was j 
payable to the grantor if she survived her husband, j 
and if she pre-deceased him, she reserved unto herself a j 
special testamentary power of appointment. The court j 
held the income was properly taxable to the trustees. 

A deadly parallel between the facts of the present 
case and the foregoing cases only serves to demonstrate j 
that this Court should reverse the holding of the Board. 


7. 31 F. Supp. 796 (D. Mass., 1940). The District Court originally 
held that the income was taxable to the individual taxpayer. Higgins 
v. White, 18 F. Supp. 986 (D. Mass., 1937). This holding was reversed 
by the Circuit Court of Appeals. Higgins v. White, 93 F. (2d) 357 
(C. C. A. 1st, 1937). On remand the District Court held that the in¬ 
come was not taxable to the individual taxpayer, although referring to 
the Morton case. 
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Value Trustee Trustee Trustee (2) Grantor 

Decision Income not Income not Income not Income 

includible includible includible includible 
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The two factors which distinguish the Morton case 
from all the other cases are (1) the beneficiary desig¬ 
nation in that case was revocable subject to the sole 
control of the grantor, and (2) the grantor at all times ! 
possessed the right to pledge, borrow upon, or surrender 
the policies for cash. The income was always subject to 
her unfettered control and direction, because she had 
the right to surrender for cash, and was clearly taxable j 
to Mrs. Morton under the terms of Section 167(a)(2) of 
the Revenue Acts as income which “may * * * be dis¬ 
tributed” to the grantor. It is significant to note that ! 
the Circuit Court in the Morton case in holding the in¬ 
come taxable did not rely on any specific subsection of 
Section 167. 

! 

The Board in its opinion further relies on three 
United States Supreme Court decisions which are in¬ 
applicable. In Douglas v. Willcuts * the income of an 
“alimony trust” was taxed to the grantor where the ; 
grantor had a definite legal obligation to support his 
former wife. The Supreme Court has recently ruled, 
however, that where under state law the husband had 
only a moral obligation in contrast to a legal obligation 
to support his divorced wife, the income from an “ali¬ 
mony trust” is not includable in the husband’s net in¬ 
come. Helvering v. Fuller, 310 U. S. 69 (1940). 

In Burnet v. Wells* the Court merely held that a 
provision similar to Section 167(a) (3) of the Revenue 
Acts here involved, taxing to the grantor income from 
an irrevocable trust used to pay life insurance premiums 
upon policies in force on the grantor’s life, was consti¬ 
tutional. 


8. 296 U. S. 1 (1935). The confusion caused by the Supreme 
Court’s holding that Section 167 applied to such income is ably sum¬ 
marized by Randolph E. Paul, Five Years t oith Douglas v. Willcuts, 
(1939) 53 Harv. L. Rev. 1. 

9. 289 U. S. 670 (1933). 
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No such rights or incidents of control over a “short 
term trust”, as led the Court to hold the income taxable 
to the grantor in Helvering v. Clifford, 10 are apparent 
here. 

It is submitted that in the light of the authorities 
the Board erred in including the income of this irrevoca¬ 
ble trust in the net income of the grantor. 

II. There Is No Authority Under the Terms of the 
Revenue Act for Including This Income in the 
Taxpayer’s Individual Income. 

Dismissing for the moment the force and effect of 
the binding decisions of the Courts and the Board of 
Tax Appeals upon the issue here involved, the case will 
be treated as one of original impression. None of the 
provisions contained in Section 167 of the Revenue Acts 
of 1932 and 1934 apply to the present situation, or re¬ 
quire the inclusion of income from an irrevocable trust 
in the personal income of the taxpayer-grantor. 

The Court is familiar with the principle of law that 
taxing statutes must be construed strictly against the 
Government and in favor of the taxpayer. Gould v. 
Gould; 11 Bowers v. New York & Albany Lighterage 
Co.; 12 United States v. Updike 12 This doctrine of strict 
construction should be applied, especially, when by legis¬ 
lative action the income of one taxpaying entity, here 
the trust, is sought to be taxed to another taxpayer, the 
petitioner here. We shall proceed to consider exactly 
what income from an irrevocable trust is made taxable 
to the grantor by the terms of the statute. 


10. 309 U. S. 331 (1940); cf. Helvering v. Wood, 309 U. S. 344 
(1940). 

11. 245 U. S. 151 (1917). 

12. 273 U. S. 346, 349 (1927). 

13. 281 U. S. 489. 496 (1930). 
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Section 161 taxes any part of the income of a trust 
“accumulated or held for future distribution” by the 
trustee except in the specific cases enumerated in Sectiori 
167. None of these exceptions to the ordinary rule are 
applicable in the instant case. Unless one of the excep^ 
tions contained in Section 167 is clearly made applicable 
by the wording of the Act, this income is taxable under 
Section 161. 

I 

! 

Section 167 (a) (1), in brief, provides: 

i 

“Where any part of the income of a trust * * * is! 

* * * held or accumulated for future distribution 
to the grantor * * * then such part of the income! 
of the trust shall be included in computing the net! 
income of the grantor.” 

Was the income from petitioner’s trust “held” or “accu-i 
mulated” for future distribution to her? 

| 

The income from the trust, pursuant to Article j 
Second (c) thereof (R. 14), was paid out annually to 
insurance companies for premiums upon insurance poli- 
cies on the life of one other than the grantor. The grantor j 
did not retain the right to demand the cash surrender 
value of the policies upon which premiums were paid,i 
as did the grantor in the Morton case. This annual in¬ 
come must be said to have been neither “held” nor “ac- i 
cumulated” for future distribution to the grantor. The j 
income was never retained by the trustee, and under the I 
terms of the statute it must be “held” or “accumulated” j 
in the trust for future distribution as income to the 
grantor in order to be taxable to her. 

I 

No principle of law is more familiar than that Con- ! 
gress in enacting legislation intends to use words in | 
their ordinary grammatical significance. The word 
“held” is the past tense and past participle of the verb j 
hold. In Webster’s New International Dictionary (2nd j 
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Ed., 1934), p. 1187, the more general meanings of the 
word “hold” are stated to be the following: 

“2. To retain in one’s keeping; to maintain posses¬ 
sion of, or authority over; not to give up or 
relinquish; * * * 

“3. To receive and retain; to contain; * * * 

“4. a. To have or keep, as in the grasp; * * * 

“5. To impose restraints upon; to limit in motion 
or action; spec: a. To keep or draw back; not 
to loose or let go; * * # ” 

None of these definitions apply to the income of this 
trust estate which was not “held” by the trustee but 
paid over to insurance companies each year. 

Again in Webster’s supra, p. 17, the verb “accumu¬ 
late” is defined: 

“To heap up in a mass; to pile up; hence, to collect 
or bring together; to amass; as to accumulate 
money.” 

As these funds were paid out in each year to the 
insurance companies it is clear that there was no income 
“held” or “accumulated” within the meaning of the 
statute. 

There was in each of the taxable years involved a 
slight amount of income in excess of trustee’s commis¬ 
sions, taxes, and premiums which was added to corpus. 
Concededly, this income was accumulated; but it was 
not “accumulated for future distribution to the grantor” 
within the meaning of Section 167 (a)(1) of the Revenue 
Acts. 14 


14. See pp. 21-30, infra. 
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i 

_ ! 

HI. No Income Was Held or Accumulated for Future 

Distribution to the Grantor. 

It is significant that the income was not accumu¬ 
lated “for future distribution” to the grantor within the 
purview of Section 167(a) (1) of the Revenue Acts of 
1932 and 1934. 

| 

The right of the petitioner to receive any of the 
income, or proceeds from the trust estate, assuming but j 
not admitting or conceding that income paid to insur¬ 
ance companies is income “held” or “accumulated”, is 
dependent upon the nonoccurrence of all of the four 
following contingencies: 

1. The trust income may diminish so that the 
premiums may absorb all the accumulations 
and a part of the corpus; 

2. She may not outlive her husband by one year; j 

3. The estate taxes may at the husband’s death j 
absorb the whole fund, including the accumu- | 
lations; and 

4. The income taxes may be increased so as to j 
absorb all accumulations and even part of the j 
corpus. 

The taxpayer’s contingent interest in this trust was 
wholly dependent upon her living beyond the time of j 
her husband’s death, and remaining alive during the 
period of one year following his death. The uncertainty 
of her continued life is as much of a remote probability 
as is the continued life of her husband. These conditions 
are fortuitous events which make the interest of the 
taxpayer in the trust estate contingent in nature. Fur- j 
thermore, any assumption that the taxpayer would re¬ 
ceive a vested interest after the death of her husband I 
presupposes that the estate and inheritance taxes will j 
not wipe out all the corpus and accumulated income of j 
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the trust. Since the date of the creation of this trust, 
the income tax rates have greatly increased and are on 
an ever increasing scale. The estate tax rates have also 
increased. Thus it cannot now be said that the peti¬ 
tioner herein will receive any part of this accumulated 
income even if she should live one year after the death 
of her husband. 

The Revenue Act must be read as a whole, and it is 
clear that where it is uncertain in the taxable year who 
is to receive the accumulated income of a trust estate, 
such a trust is taxable to the trustee under Section 
161(a) (1), which taxes to the trustee “income accumu¬ 
lated in trust for the benefit of unborn or unascertained 
persons or persons with contingent interests, and income 
accumulated or held for future distribution under the 
terms of the will or trust.” Such income is not income 
held or accumulated for future distribution to the gran¬ 
tor. Only accumulated income which is indefeasibly 
vested in the grantor can be taxed to the grantor under 
Section 167(a) (1) of the Revenue Acts. 

This is a rule of universal application both by the 
Board and the Courts. Thus, in Kent v. Rothensies, 15 
the grantor created three trusts the income from which 
was payable up to $10,000 each year to a life beneficiary. 
The balance of each year’s income was to be accumulated 
by the trustees for two years and then paid to the 
grantor, if living at that time, the accumulated fund 
being subject to deductions up to $10,000 if the current 
income was insufficient to pay the life beneficiary that 
amount. The trusts produced income greatly in excess 
of the amount payable to the life beneficiary. The trus¬ 
tees held these amounts for two years and then dis¬ 
tributed the income to the grantor. The Commissioner 


15.F. Supp. — (E. D. Pa., 1940). As yet unreported officially. 

See 404 C. C. H. J 9704. 
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included this income in the taxable income of the grant¬ 
or. The Court held, when the grantor brought suit to 
recover income taxes paid on account of such inclusion 
of income, that Section 167 (a) (1) was inapplicable and 
that the income was taxable to the trustees under the 
authority of Section 161 (a)(1) of the Revenue Acts of 
1932 and 1934. As the logic and reasoning of the Court 
in the Kent case is so compelling, the following rather 
lengthy quotation from the opinion (which we quote so 
fully only because it is as yet unreported) serves to state 
the position of this petitioner exactly: 

“Although our primary concern is with Sec. 167, 
that section cannot be properly interpreted without 
reference to Sec. 161, of which it is expressly made 
a part. Sec. 161 declares all trust income taxable 
and enumerates four general categories. The first 
category—contained in subsection (a) (1) —may be 
generally described as income which the trustee has 
no discretion to distribute currently, but must, by 
reason of the restrictions of the trust itself (not 
merely the normal process of distribution of de¬ 
cedents’ estates) hold until some specified time or 
event in the future. These characteristics dis¬ 
tinguish this income from the three other categories 
mentioned in subsections (a)(2), (3) and (4). 

“Subsection (a)(1) is further subdivided. It 
first enumerates income accumulated for unborn 
persons, unascertained persons, and persons with 
contingent interests. These three classes have the 
common characteristic that the income is to be ulti¬ 
mately distributed to a person whose identity can¬ 
not be determined at the time of the creation of the 
trust. They cover the whole field of contingent dis¬ 
tribution. Then the clause goes on, ‘and income ac¬ 
cumulated or held for future distribution under the 
terms of the will or trust.’ Obviously this last 
clause must be intended to indicate other types of 
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income, else it would serve no purpose and would 
be merely tautological. The balanced structure of 

the sentence (‘income accumulated.. and 

income accumulated.’) strongly suggests 

two, rather than four, general classes. The princi¬ 
pal, if not the only kind of income left for the last 
clause to cover is income accumulated for distribu¬ 
tion to ascertained persons in being with vested in¬ 
terests. The meaning would be clearer if it read, 
‘and other income,’ etc., but I think that meaning 
is implicit in it. 

“In enacting Sec. 167(a)(1), Congress must 
have had in mind the manner in which it had dealt 
with accumulated income in Sec. 161. The precise 
correspondence of the words which it chose to use 
in Sec. 167(a) (1) in taxing certain trust income to 
the grantor with those of the last clause of Sec. 
161(a) (1) is an indication that Congress had that 
particular clause in mind and intended the scope of 
Sec. 167 (a) (1) to correspond with the scope of that 
clause. If so, it would follow that the phrase, ‘part 
of the income * * * held or accumulated for future 
distribution to the grantor,’ in Sec. 167(a) (1) was 
meant to apply to income held or accumulated for 
distribution to a vested interest. 

“It is, however, not a mere matter of rhetoric. 
Any other interpretation will give rise to logical and 
practical difficulties. Obviously Sec. 167(a) (1) can¬ 
not have been intended to apply to all the classes 
of income described in Sec. 161(a). Thus it cannot 
possibly refer to income held for the benefit of un¬ 
born persons, for the grantor cannot be an unborn 
person. It is almost as difficult to conceive of him 
as an unascertained person. It is, of course, not at 
all difficult to view him as a person having a con¬ 
tingent interest, but here the trouble comes with the 
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words ‘for future distribution to.’ Can it be said 
that income is held for future distribution to a per¬ 
son who may or may not receive it depending on 
unpredictable events, such as death or survival? 

“This last thought brings us directly to the 
heart of the defendant’s argument. The defendant’s 
position is that Sec. 167 is all that we are concerned 
with, and that, taxation being a practical matter 
and having to do chiefly with facts and the economic 
consequences that result from those facts, the gov¬ 
erning consideration is whether the primary pur¬ 
pose for which the money is held is that it should 
be distributed to the grantor at some time in the 
future, even though his death prior to that time 
might defeat his right to receive the money. The 
question naturally arises, how is it to be determined 
what the primary purpose of a contingent gift of 
this kind is? The defendant’s answer in effect, is 
that it all depends upon the probabilities. If the 
chances are that the grantor will die before he can 
receive the future distribution of income, then it 
is not held for distribution to him. If, on the other 
hand, it is highly probable that the grantor will re¬ 
ceive the money, then the primary purpose can be 
found to have been distribution to him . 

******* 

“It seems to me that there is no way of making 
a consistent and workable whole out of this group 
of enactments except by reading Sec. 167(a) (1) as 
applying to only the last clause of Sec. 161(a) (1) 
and by reading that clause as limited to accumulated 
income in which the distributee has a vested in¬ 
terest.” 

The unpredictable events which can deprive the 
petitioner of any interest in this trust have been cata¬ 
logued. It is clear that the petitioner had only a con- 




26 


Argument. 


tingent interest in any distribution from the trust estate, 
and as such is the case there is no basis for the applica¬ 
tion of Section 167 (a) (1). 

Another case which is conclusive upon this issue is 
Boeing v. Commissioner. 10 In that case, accumulated in¬ 
come, which might have reverted to the grantor on the 
contingency of the beneficiary of a trust settled by him 
dying before the beneficiary attained the age of thirty 
years, was held not to be taxable to the grantor within 
the purview of Section 167 (a)(1), as the income was 
not held “for future distribution to the grantor.” Board 
Member Arundell states this principle in the following 
manner: (185) 

“* * * We do not think that the language of this 
section covers or was intended to cover the situation 
where there is no definite provision for such future 
distribution to the grantor, but only the bare possi¬ 
bility that upon certain contingencies over which 
the grantor has no control the corpus and accumu¬ 
lations may revert to him. This is what has been 
called a mere ‘possibility of reverter’ in the estate 
tax cases (Helvering v. St. Louis Union Trust Co., 
296 U. S. 39; Becker v. St. Louis Union Trust Co., 
296 U. S. 48), and we do not think that where such 
bare possibility exists the income of the trust may 
be said to be ‘held or accumulated for future distri¬ 
bution to the grantor’, being one which cuts across 
the usual concept of the separate entity of trusts, 
should not, we think, be given any broader interpre¬ 
tation than its terms require (cf. Preston R. Bas¬ 
sett, 33 B. T. A. 182), and if article 167-1 of Regula¬ 
tions 86 purports to include in the scope of the 
statute such a trust as the one before us we think 

16. 37 B. T. A. 178 (1938), rev’d on another issue 106 F. (2d) 305 
(C. C. A. 9th, 1939). 
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the regulation is an erroneous interpretation of the 
statute.” 

In the recent case of Marrs McLean v. Commis¬ 
sioner, 17 although there was a possibility that the corpus 
and accumulated income of the trust estate might re- ; 
vert to the grantor, the Board held, that such income j 
was not taxable to the grantor under Section 167 of the ! 
Revenue Act. 18 

In other cases where the grantor of a trust retains 
a reversionary interest in the income accumulated there¬ 
in, such income has been held not to be taxable to the 
settlor under the terms of the revenue acts. Thus, in 
Dravo v. Commissioner , 19 where, under the terms of a j 
trust, the income could be accumulated and added to j 
corpus, and the income only on that aggregate corpus i 
was distributable to the grantor of the trust upon 
his wife’s death, it was held that the original accumu- ; 
lated income, added to and becoming part of the corpus, 
was not taxable to the grantor of the trust upon his j 
wife’s death, under Section 167(a) (1) of the Revenue 
Act of 1928. 

The Commissioner’s office in a recently published 
General Counsel’s Memorandum, 20 has recognized the j 
principle here in issue in connection with Section 161 of j 
the Revenue Acts: 

“This office has reconsidered G.C.M. 15401 (C.B. | 
XIV-2, 242 (1935)), which modified G.C.M. 8724 j 
(C.B. X-2,197 (1931)), in view of the decision of the 

i 

i 

17. 41 B. T. A. 565 (1940). 

18. Accord: Christopher L. Ward v. Commissioner, 40 B. T. A. 

225 (1939); J. S. Pyeatt v. Commissioner, 39 B. T. A. 774 (1939); Gene¬ 
vieve F. Moore v. Commissioner, 39 B. T. A. 808 (1939). 

19. 34 B. T. A. 190 (1936). 

20. 1940—1. R. B.-8—10179, G. C. M. 21799. 
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Circuit Court of Appeals for the Tenth Circuit in 
Commissioner v. Dean (102 F. (2d), 699), affirming 
Dean v. Commissioner (35 B.T.A., 839, nonac¬ 
quiescence, C.B. 1937-2, 36). 

“G.C.M. 15401 involved trust income payable by 
the trustee on January 2 and July 2 of each year to 
a certain beneficiary (or beneficiaries) of a trust 
who, under the terms of the trust, was required to 
be living at the time fixed for payment in order to 
receive such income. The trustee contended that 
the income for the last half of the year, that is, for 
the period ended December 31, which was distri¬ 
butable on January 2, was taxable to the trust, and 
that the income of the trust distributable on July 2 
was taxable to the beneficiary. This office held that 
the entire income was currently distributable to the 
beneficiary within the meaning of the applicable tax 
statutes, and, therefore, was income taxable to the 
beneficiary; that the beneficiary did not become en¬ 
titled to such income until the time fixed for pay¬ 
ment ; and that such income was taxable to the bene¬ 
ficiary in the year in which it was received by such 
beneficiary. 

“The ruling contained in G.C.M. 15401, supra, 
was contrary to the decision in Augustus H. Eustis 
v. Commissioner (30 B.T.A., 820), involving trust 
income payable on June 15 and December 15 of each 
year, wherein it was held that that part of the trust 
income which accrued between December 15 and 
December 31 each year was income accumulated in 
trust for the benefit of unascertained persons, and, 
therefore, was income taxable to the trust. In 
G.C.M. 15401 it was recommended that the acquies¬ 
cence in the Eustis case (C.B. XHI-2, 7 (1934)) be 
withdrawn, and, consequently, nonacqiescence was 
published in C.B. XIV-2, 30 (1935). 
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“Under the principle laid down in the decision 
in the Dean case, the income of the instant trust 
for the last half of the year which is distributable 
on January 2 is taxable to the trust and not to the 
beneficiary since, under the terms of the trust in¬ 
strument, such income was not currently distribut¬ 
able to the beneficiary at the close of the taxable 
year. 

“G.C.M. 15401, supra, and G.C.M. 8724, supra, 
are accordingly revoked. It is recommended that 
the nonacquiescences in the Eustis and Dean cases 
be withdrawn and that the Commissioner acquiesce 
in those cases. It is further recommended that 
I. T. 2595 (C.B. X-2, 353 (1931)), which followed 
G.C.M. 8724, supra, be revoked.” 

The theory of the General Counsel’s Memorandum 
is that if the beneficiary does not have an indefeasibly 
vested interest in the income during the taxable year, 
such income is taxable to the trustee. In the interest 
of uniformity, if nothing more, the same rule should be 
applied by respondent under Section 167 of the Revenue 
Acts. 

If this Court were to hold that the payment of pre¬ 
miums on insurance policies was an “accumulation” 
within the meaning of Section 167(a) (1) of the Revenue 
Acts, the income so “accumulated” would not under the 
terms of the instant trust be taxable to the grantor as 
such income was not “accumulated for future distribu¬ 
tion to” her. The income was accumulated to pay pre¬ 
miums and estate taxes, and the only possible contin¬ 
gency upon which the petitioner was to receive any 
accumulated income was that there would be more than 
sufficient funds to pay estate taxes upon any share which 
might be bequeathed to her in the estate of her husband. 
In such a case, then on the further contingency that she 
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survive her husband by a period of one year, accumulated 
income might possibly be paid to her. 


“Economic Benefits”. 

We cannot close our argument without calling at¬ 
tention to the assumption made by the Board that— 

“Petitioner enjoyed such a substantial economic 
benefit that it is both reasonable and just to treat 
her as the owner of the trust corpus.” (R. 32) 


and 

“It is reasonable to infer that the use of the trust 
assets to pay the taxes would result in an economic 
benefit to Petitioner, which would be in substance 
the equivalent of a distribution directly to her.” 
(R. 33-34) 

Each of these statements involves the violent assump¬ 
tion that such taxes would be payable out of the hus¬ 
band’s bequest to the Petitioner. What form that 
bequest, if any, will take is for the future to say. We 
do not know whether at the time of the hearing the 
Petitioner’s interest under her husband’s will was a 
specific bequest or a share in his residuary estate. We 
do not know whether he has or has not provided that 
estate and inheritance taxes thereon shall be paid out 
of his general residuary estate or some specified part 
thereof, or shall be charged to each legatee in propor¬ 
tion to the interest of that legatee. And if we did know 
how the husband’s will read at the time of the hearing, 
it would be susceptible to change by him at any time 
hereafter. Consequently, it is a violent assumption for 
the Board to infer that the Petitioner incurs an “eco¬ 
nomic benefit.” For all we know, the payment of the 
estate taxes out of this trust will benefit not the Peti¬ 
tioner but someone else. 
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It is submitted, as practically insuperable condi¬ 
tions precedent and contingencies existed between the 
taxpayer and the ultimate receipt of any income earned 
by this trust estate, Section 161(a) (1) of the Revenue 
Acts is applicable rather than Section 167(a) (1). The 
petitioner has been unable to find a single case where 
income has been taxed under the authority of Section 
167(a) (1) to the grantor when the grantor, as here, 
had only a contingent right to receive the income at 
some future date. The decisions of the Courts and the 
Board are, on the other hand, in accord, that such income 
is taxable to the trustee. The decision of the Board to 
the contrary should, therefore, be reversed by this Court. 

CONCLUSION. 

The Board of Tax Appeals erred in holding that 
the income of the trust was taxable to the grantor under 
Section 167 of the Revenue Acts of 1932 and 1934. 

The decision of the Board should be reversed. 

Respectfully submitted, 

David A. Reed, 

Thomas P. Johnson, 

Attorneys for Petitioner. 

Reed, Smith, Shaw & McClay, 

747 Union Trust Building, 

Pittsburgh, Pennsylvania. 

Of Counsel. 
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APPENDIX. 

Statutes and Regulations Involved. 

The Revenue Act of 1932, 21 and the Revenue Act of 
1934, 22 both contain the following section: 

“Sec. 161. Imposition of Tax. 

“(a) Application of Tax. —The taxes imposed 
by this title upon individuals shall apply to the in¬ 
come of estates or of any kind of property held in 
trust, including— 

(1) Income accumulated in trust for the 
benefit of unborn or unascertained persons or 
persons with contingent interests, and income 
accumulated or held for future distribution un¬ 
der the terms of the will or trust; 

(2) Income which is to be distributed cur¬ 
rently by the fiduciary to the beneficiaries, and 
income collected by a guardian of an infant 
which is to be held or distributed as the court 
may direct; 

(3) Income received by estates of de¬ 
ceased persons during the period of administra¬ 
tion or settlement of the estate; and 

(4) Income which, in the discretion of 
the fiduciary, may be either distributed to the 
beneficiaries or accumulated. 

“(b) Computation and Payment. —The tax 
shall be computed upon the net income of the estate 
or trust, and shall be paid by the fiduciary, except 
as provided in section 166 (relating to revocable 
trusts) and section 167 (relating to income for 

21. Act of June 6, 1931, c. 209, 47 Stat. 219, Sec. 161; Tit. 26 U. S. 
C. A. 540, Sec. 161. 

22. Act of May 10, 1934, c. 277, 48 Stat. 727, Sec. 161; Tit. 26 U. S. 
C. A. 725, Sec. 161. 
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benefit of the grantor). For return made by bene- S 
ficiary, see section 142.” 

The following provision is contained in the Revenue j 
Act of 1932 23 and the Revenue Act of 1934: 24 

“Sec. 167. Income for Benefit of Grantor. 

“(a) Where any part of the income of a 
trust— 

(1) is, or in the discretion of the grantor 
or of any person not having a substantial ad¬ 
verse interest in the disposition of such part of ; 
the income may be, held or accumulated for 
future distribution to the grantor; or 

(2) may, in the discretion of the grantor 
or of any person not having a substantial ad¬ 
verse interest in the disposition of such part 
of the income, be distributed to the grantor; or 

(3) is, or in the discretion of the grantor 
or of any person not having a substantial ad¬ 
verse interest in the disposition of such part of 
the income may be, applied to the payment of 
premiums upon policies of insurance on the life 
of the grantor (except policies of insurance ir¬ 
revocably payable for the purposes and in the 
manner specified in section 23(n), relating to 
the so-called ‘charitable contribution’ deduc¬ 
tion) ; 

then such part of the income of the trust shall be 
included in computing the net income of the grantor. 

“(b) As used in this section, the term ‘in the 
discretion of the grantor’ means ‘in the discretion 
of the grantor, either alone or in conjunction with 


23. Act of June 6. 1932, c. 209, 47 Stat. 221, Sec. 167; Tit. 26 U. S. 
C. A. 543, Sec. 167. 

24. Act of May 10, 1934, c. 277, 48 Stat. 729, Sec. 167; Tit. 26 U. S. 
C. A. 727, Sec. 167. 
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any person not having a substantial adverse inter¬ 
est in the disposition of the part of the income in 
question.’ ” 

Treasury Regulations 77, promulgated pursuant to 
the Revenue Act of 1932, reads in part as follows: 

“Art. 861. Estates and Trusts.—In general, 
the income of a trust for the taxable year which is 
to be distributed to the beneficiaries must be re¬ 
turned by and will be taxed to the respective bene¬ 
ficiaries, but the income of a trust which is to be 
accumulated or held for future distribution, whether 
consisting of ordinary income or gain from the sale 
of assets included in the corpus of the trust, must 
be returned by and will be taxed to the trustee. The 
exception to this general rule is with respect to the 
income of a trust revocable by the grantor, and the 
income of a trust which may be distributed to the 
grantor or used to pay the premiums upon policies 
of insurance on his life, which income, whether or 
not distributed, must be returned by and will be 
taxed to the grantor of the trust. (See sections 166 
and 167 and article 881.) 

******* 

“Art. 881. Income of trusts taxable to grant¬ 
or.—* * * 

“(2) Where any part of the income of a 
trust— 

(a) is, or in the discretion of the grantor 
or of any person not having a substantial ad¬ 
verse interest in the disposition of such part of 
the income may be, held or accumulated for 
future distribution to the grantor; or 

(b) may, in the discretion of the grantor 
or of any person not having a substantial ad- 
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verse interest in the disposition of such part of j 
the income, be distributed to the grantor; or 

(c) is, or in the discretion of the grantor j 
or of any person not having a substantial ad- | 
verse interest in the disposition of such part of j 
the income may be, applied to the payment of 
premiums upon policies of insurance on the life i 
of the grantor (except policies of insurance ir¬ 
revocably payable for the purposes and in the 
manner specified in section 23(n), relating to 
the so-called ‘charitable contribution’ deduc- j 
tion); 

then such part of the income of the trust shall be 
included in computing the net income of the j 
grantor.” 

Treasury Regulations 86, promulgated pursuant to ! 
the Revenue Act of 1934, as amended by T. D. 4759, 
approved September 7, 1937, (I.R.B. XVI-37, 7(1937)) 
read in part as follows: 

“Art. 167-1. Trusts in the Income of Which 
the Grantor Retains an Interest.—(a) Scope. —Sec¬ 
tion 167 prescribes that the income, or any part of 
the income, of certain trusts shall be taxed to the i 
grantor, not because the grantor has retained a cer- j 
tain interest in the corpus of the trust (as in section 
166), but because of his retention of a certain in¬ 
terest in the income of the trust. This article deals 
with the taxation of such income. The term ‘income,* 
as used in this article, means any part or the whole 
of the income of the trust. 

“(b) Test of taxability to the grantor .—The 
test prescribed by the Act as to the sufficiency of 
the grantor’s retained interest in the trust income, 
resulting in the taxation of such income to the 
grantor, is whether he has failed to divest himself, j 
both permanently and definitively, of every right 
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which might, by any possibility, enable him to have 
such income, at some time, distributed to him , 
either actually or constructively. Such a distribu¬ 
tion to the grantor occurs within the meaning of 
section 167 if the income is paid to him or to an¬ 
other in obedience to his direction or if the income 
is applied in payment of premiums upon policies 
of insurance on the grantor’s life. 

“For the purposes of this article, the sufficiency 
of the grantor’s retained interest in the income is 
not affected by the fact that the grantor has pro¬ 
vided that the right to so effect or direct the dis¬ 
tribution of income is, or may at some future time 
be, vested in any person (either alone or in con¬ 
junction with the grantor) not having a substantial 
interest in the income adverse to the grantor. 

“If the grantor has retained any such interest 
in the income, such income is taxable to the grantor 
regardless of— 

(1) whether it may be distributed cur¬ 
rently or accumulated for future distribution; 

(2) whether such distribution, either cur¬ 
rent or subject to accumulation, is fixed by the 
trust instrument or is dependent on an exercise 
of discretion; 

(3) whether, if such distribution is in any 
way effected by or dependent on an exercise 
of discretion, the person exercising the discre¬ 
tion is the grantor or a person not having a 
substantial interest in the income adverse to 
the grantor, or both. A bare legal interest, 
such as that of a trustee, is never substantial 
and never adverse; 

(4) the time or times of such distribution, 
whether within or without the taxable period, 
whether conditioned on the precedent giving 
of notice, or on the elapsing of an interval of 
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time, or on the happening of a specified event, 
or otherwise; 

(5) when the trust was created. 

“Thus the inclusion of any trust within the 
scope of section 167 is based on the fact that the 
grantor has retained an interest in the income 
therefrom by which he is, or may be enabled at 
some time, to receive its benefits. But the provi¬ 
sions of section 167 are not to be regarded as ex¬ 
cluding from taxation to the grantor the income 
of other trusts, not specified therein, in which the 
grantor is, for the purposes of the Act, similarly 
regarded as remaining in substance the owner of 
the trust income. If, for example, trust income is 
applied in satisfaction of the grantor’s legal obli¬ 
gation whether to pay a debt, to support dependents, 
to pay alimony, to furnish maintenance and support, 
or otherwise, such income is in all cases taxable to 
the grantor. 

“If the grantor strips himself permanently and 
definitively of every such interest retained by him, 
the income of the trust realized after such divesting 
takes effect is not taxable to the grantor but is 
taxable as provided in sections 161 and 162.” 
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In the United States Court of Appeals 
for the District of Columbia 


No. 775S 

Margaret R. Phipps, petitioner 

v. 

Guy T. Helvering. Commissioner of Internal Revenue, 

respondent 


ON PETITION FOE REVIEW OF DECISION OF TEE UNITED STATES 

HOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in this case is that of the United 
States Board of Tax Appeals (R. 27-35), which is reported in 
42 B. T. A. 329. 

JURISDICTION 

The petition for review in this case involves income taxes 
for the year 1933 in the amount of S2.157.32 and for the year 
1934 in the amount of $2,226.87. being taken from a decision 
of the Board of Tax Appeals entered on July 11, 1940. (R. 

35). The case is brought to this Court by a petition for 
review filed on August 16. 1940 (R. 36), pursuant to the 
provisions of Sections 1141-1142 of the Internal Revenue Code 
and a stipulation of venue (R. 35-36). 

question presented 

Whether the income from a certain trust for the years 1933 
and 1934 is taxable to the grantor. 


(i) 


STATUTES AND REGULATIONS INVOLVED 


The statutes and regulations involved are set forth in the 
Appendix, infra, pp. 23-27. 

STATEMENT 


The facts as found by the Board of Tax Appeals (R. 27-30) 
and stipulated by the parties (R. 43-71) are substantially as 
i'i ijjows 1 

Taxpayer is a resident of Denver. Colorado. She filed her 
federal income tax return for each of the taxable years with 
the Collector of Internal Revenue for the District of Colorado 
(R. 27). 

By a trust agreement entered into on or about February 27. 
1923. between taxpayer, as grantor, and the International 
Trust Company, as trustee, taxpayer created an irrevocable 
funded insurance trust (R. 28). 


Taxpayer transferred to the trustee bonds of the par value 
of 8185.000. and caused three policies of insurance on the life 
of her husband. Lawrence C. Phipps, to be issued to the 
trustee. The face amounts of the three policies totaled $145.- 
000. Taxpayer made the application for each policy, paid 
the first annual premium on each policy, and named the trus¬ 


tee as tiie 


ik i•riiCicu v 


each policy 1 R 28). 


The trustee was to use the income from the trust estate to 


pay the annual premiums on the three policies. If the income 
from the trust estate was insufficient to pay the premiums, 
the trustee was directed to use so much of the corpus of 
the trust estate as was necessary to pay the premiums in full. 
If the income from the trust estate was more than sufficient 


to pay the premiums, the trustee was directed "to accumulate 
tiie excess of income and add the same to the corpus of the 
trust fund or estate, and thereupon to invest and keep the 
same invested pursuant to the terms hereof as a part of the 
corpus of said trust fund” (R. 2S). 

On the death of taxpayer’s husband, “leaving the grantor 
surviving him,” the trustee was to use the proceeds of the 
policies “together with such bonds and securities or other 
property as may then be a part of the trust estate hereby 


o 

O 


created and the accumulated income, if any, therefrom” to pay 
(R. 28): 

* * * all inheritance, succession, transmission, 

estate, and transfer taxes or death duties which may 
be assessed or levied upon or chargeable against or in 
connection with the distributable share or portion of 
the estate of the said Lawrence C, Phipps, or other 
interest therein, which may be inherited by or devised 
or bequeathed to the grantor from the general estate 
of the said Lawrence 0 P hipp« cr under the pi ov Lions 
of his will or otherwise, or for which said grantor as an 
heir at law or beneficiary of said estate may be liable 
or required or permitted to pay thereon or in connection 
therewith, or on the right to receive the same, or as a 
condition to the receipt thereof * * *. 

One year after the date of the death of taxpayer's husband, 
the trustee was to transfer to taxpayer the trust assets remain¬ 
ing after payment of the taxes on taxpayer’s share of her 
husband's estate (R. 29). 

If taxpayer predeceased her husband, the trustee was to 
use the proceeds from the policies, together with the other 
trust assets, to pay (R. 29): 


* * * all inheritance, succession, transmission, 

estate, and transfer taxes and death duties which may 
be assessed or levied upon or chargeable against or in 
connection with the distributive shares portions of 
the estate of Lawrence ('. Phipps, or interests therein 
which may be inherited by or devised or bequeathed 
to ihe beneficiaries hereof other than the grantor, or 


for which said beneficiaries, other than said grantor, as 
heirs at law or beneficiaries of said estate may by law 
be liable or required or permitted to pay thereon or 
in connection therewith, or on the right to receive the 


same or as a condition to the receipt thereof * * * 


The beneficiaries of the trust other than taxpayer were 
six children of taxpayer's husband. The trust assets remain¬ 
ing after payment of the taxes on their shares of their father’s 
estate were to be divided into six equal shares, one of which 
was to be distributed to, or held in trust for, each of the six 
children as provided in the trust agreement (R. 29). 

Likewise, if taxpayer died within the period of one year 
from the date of her husband’s death, the trust assets remain- 
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ing after payment of the taxes on taxpayer’s share of her 
nusband’s estate were to be divided into six equal shares, one 
of which was to be distributed to. or held in trust for. each 
of the six children, as provided in the trust agreement (R. 29). 

The trust agreement also provided in part as follows 
(R. 29-30): 

The trustee, in the event that the inheritance or estate 
taxes hereinabove referred to are required by law to 
be paid by the beneficiaries hereof entitled to taxable 
interests in the estate of the said Lawrence (’. Phipps, 
or by the executor, administrator, or other personal 
representative of said estate, shall furnish to. or make 
available for use by. such beneficiaries, or personal rep¬ 
resentative. from the trust estate, including the pro¬ 
ceeds of said insurance policies, cash funds with which 
to pay said inheritance or estate taxes as the same be¬ 
come due and payable as provided by law. 

The net income of the trust for income-tax purposes was 
slO.OX4.03 in 1933 and -SI0.009.9") in 1934. The trustee used 
$9,104.03 in 1933 and $9,247.70 in 1934 to pay the premiums 
on tlie three policies of insurance (R. 30). 

The trustee filed with the Collector of Internal Revenue 
for tlie District of Colorado a fiduciary return for each of the 
taxable years, in which it reported the entire net income of 
the trust. In the individual returns filed by the taxpayer for 
each of the taxable years, she did not report any part of the net 
income of the trust (R. 30). 

Lawrence ('. Phipps, husband of taxpayer, is living (R. 30). 

The Commissioner decided that the entire net income of the 
trust for the years 1932 and 1934 was taxable to the grantor 
under Section 107 <a) (1) of the Revenue Acts of 1932 and 
1934. and. accordingly, determined deficiencies in tax liability 
for those years (R. fi-10). 

The Board of Tax Appeals affirmed (R. 27-33) 

SUMMARY OF ARGUMENT 

I 

The income from the trust is taxable to the grantor under 
Section 167 (a) (1) of the Revenue Acts of 1932 and 1934. 


i 

i 


Congress in enacting that section in order to prevent the 
use of trusts by grantors to evade taxes intended to tax to the 
grantor the income of trusts used for the benefit of the 
grantor. 

The income of the trust in the case at bar was being used 
for the benefit of the grantor to purchase property for herself, 
to wit, policies of insurance on the life of her husband, the 
proceeds of which, together with the principal of the trust 
and any accumulated income therefrom, were also to be used 
for her benefit, to wit. to pay inheritance and other taxes on 
her share of her husband’s estate. The fact that she may 
predecease her husband and thus may not personally receive 
or have the benefit of the income and the property bought 
therewith is immaterial for income is “held or accumulated 
for distribution to the grantor” within the meaning of the 
statutes and the regulations interpreting them, which have 
the force and effect of law. if the grantor may receive the 
income at. any time or upon the happening of any specified 
event. 

Furthermore, even if she should die before her husband and 
thus not personally receive, or have paid for her benefit, the 
income and the property bought therewith, they will be paid 
upon the death of her husband to or for the benefit of persons 
named by her in her trust instrument. To be thus assured 
from the time the trust was created that they would be paid 
to her or to those to whom she wishes and directed it to be 
paid gave her. in a sense, a vested right therein and she re¬ 
mained. in substance, the owner thereof. 

II 

The income of the trust is also taxable to the grantor under 
Section 22 (a) of the applicable statutes. 

The fundamental issue under Section 22 (a) is whether the 
grantor, while parting with the legal title to the trust prop¬ 
erty. has retained or derives sufficient economic benefits of 
ownership to be still treated as the owner thereof. As pre¬ 
viously pointed out, supra, the grantor has retained or derives 
practically all of the economic benefits of ownership and. in 
spite of the creation of the trust, she remains, in substance, the 


I 
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owner, and it is. therefore, just to treat her as the owner for 
the purposes of income taxation. 

ARGUMENT 

I 

The income from the trust is taxable to the grantor under 
Section 167 (a) (1) of the Revenue Acts of 1932 and 1934 

As early as 1924. Congress attempted to prevent by specific 
legislation the evasion of taxes by means of estates and trusts. 
In that year, Congress added two new subdivisions to the 
section of the Revenue Act of 1924 1 which taxes to trusts the 
net income thereof. These two new subdivisions were excep¬ 
tions to the general rule that the income of a trust is taxable 
to the trust and provided that in the instances specified the 
income of a trust shall be included in the net income of the 
grantor. The second of these subdivisions. Section 219 (h), 
provided: 

(h) Where any part of the income of a trust may, 
in the discretion of the grantor of the trust, either alone 
or in conjunction with any person not a beneficiary 
of the trust, be distributed to the grantor or be held 
or accumulated for future distribution to him, or where 
any part of the income of a trust is or may be applied 
to the payment of premiums upon policies of insurance 
on the life of the grantor (except policies of insurance 
irrevocably payable for the purposes and in the manner 
specified in paragraph (10) of subdivision (a) of section 
214). such part of the income of the trust shall be 
included in computing the net income of the grantor. 

In referring to this subdivision, the reports of the Congres¬ 
sional Committees state in part (H. Rep. No. 179, 6Sth Cong., 
1st Sess., p. 21, 1939-1 Cum. Bull. (Part 2) 256; S. Rep. No. 
398, 68th Cong.. 1st Sess.. p. 25. 1939-1 Cum. Bull. (Part 2) 
283): 

Trusts have been used to evade taxes by means of 
provisions allowing the distribution of the income to 


‘Revenue Act of 1924, c. 234. 43 Stat. 253, Sec. 219 (j?) ami (h). 
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the grantor or its use for his benefit. The purpose of 
this subdivision of the bill is to stop this evasion. 
[Italics supplied.] 

This subdivision of this section remained the same in the 
Revenue Acts of 1926 * and 192S, :! the subdivision being set 
up as a separate section in the 1928 Act and given the title of 
“INCOME FOR BENEFIT OF GRANTOR.” Under this 
section, as it thus stood, it had been held in a number of cases 
where there was no discretion in the grantor as to the ac¬ 
cumulation of income but the income was required by law or 
the trust agreement to be. and was being, accumulated, that 
the income was not taxable to the grantor. See. for example. 
Commissioner v. Morris, 90 F. (2d) 962 (C. C. A. 2d). In 1932. 
the section was amended to expressly cover such cases. (See 
Section 167 of the Revenue Act of 1932, Appendix, infra, 
p. 23. which is applicable to one of the years here involved.) 
The reasons for and purposes of this amendment were stated 
by the Committee on Finance of the Senate to be (S. Rep. No. 
665, 72d Cong., 1st Sess.. pp. 34-35. 1939-/1 Cum. Bull. (Part 
2) 521): 

Section 167. Income for benefit of grantor. 

As in the case of the preceding section, attempted 
avoidance of the provisions of this section, relating to 
income held or accumulated for the grantor, has ren¬ 
dered expedient a change in its wording to clock cer¬ 
tain recent practices. The present law taxes the 
income of a trust to the grantor when in his discretion, 
either alone or in conjunction with a person not a 
beneficiary, the trust income may be held or accumu¬ 
lated for future distribution to him, or is or may be 
applied to the payment of premiums upon insurance 
policies on the grantor’s life. Trusts have been estab¬ 
lished in which income is held or accumulated for the 
grantor, which fact, it is contended, removes such 
trusts from the operation of this section. Here again, 
it is not at all certain that the courts will uphold such 

* Revenue Act of 1920. o. 27, 44 Stat. 9. Sec. 219 (h). 

3 Revenue Act of 192S, c 852, 45 Stat. 791. Sec. 107. 

2S01C.:t— to 2 
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devices; yet the statute may well be clarified to remove 
any doubt that the income of such trusts is to be taxes 
to the grantors. In the House bill, the section has 
been amended to provide that there shall be taxed to 
the grantor of a trust any part of the income of the 
trust which (1) is. or in the grantor’s discretion may 
be. held or accumulated for future distribution to him. 
or (2) may. in the grantor's discretion, be distributed 
to him. or (3) is. or in the grantor's discretion may be. 
applied to the payment of premiums upon policies of 
insurance on his life. Your committee has further 
amended tin- section so as to cover, in addition, case* in 
which the discretion as to the disposition of the income 
is in any person not having a substantial adverse in¬ 
terest in the disposition of such income, even though 
such discretionary power is not shared with the 
grantor. Tin* House bill added a subsection defining 
tin* term "in tin* discretion of the grantor.” so as to 
include withrn the purview of the >.-etion ea.-e- in 
which the discretion is in the grantor in conjunction 
with any person not having a substantial adverse in¬ 
terest in the disposition of the income in question. 

in 1934. Congress, in enacting the Revenue Act of 1934. 
which is applicable to the other tax year hen- involved, made 
no change in Sect ion 107.' 

Article 1<>7 1 of Treasury Regulations >b. promulgated 
under the Revenue Act oi 1934 (Appendix, .him. p. 27>). pro¬ 
vide'* that tlie test of the sufficiency of the grantor.- retained 
inicp -t in the trust income, resulting in the taxation < ! sttcii 
income to the grantor, i- whether the grantor has failed to 


mcome. at some tune, distributed to him. actually or con¬ 
structively. Article 107 1 further'provides that such a distri¬ 
bution to the grantor occurs it the income is paid to Inm or 
;i) another in obedience to his direction or it the income is 
applied in payment of premiums upon policies of insurance 

m-venuc Act. of mat. <-. 277. is Star. GSO. Sec. 167 if. S Title 2<l. 
So 167). 


le fin'll ive 

! y. % 
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on the grantor's life. Article 107-1 further provides that if 
the grantor has retained any such interest in the income, such 
income is taxable to the grantor regardless of the time or 
times of such distribution, whether within or without the 
taxable period, whether conditioned on the precedent giving 
of notice, or on the elapsing of an interval of time, or on the 
.happening of a specified event, or otherwise and regardless 
of when the trust was created. Article 1(57-1 further pro¬ 
vides that the inclusion of any trust within the scope of Sec¬ 
tion 1(57 is based on the fact that the grantor has retained 
an interest in the income therefrom by which lie is or may be 
enabled at some time to receive its benefits. Treasury Regu¬ 
lations have the force and effect of law where the legislation 
under which they were promulgated is reenacted without 
change. Taj! v. ( ’<>/// missinncr, 304 l . S. 351. 357. Section 
1(57 of the Revenue Act of 1934 lias been reenacted without 
change by the Revenue Acts of 193(5 and 193S.' and by 
Section 1*57 of tin* Internal Revenue Code. 

Section 1(57. as amended in 1932 and reenacted without 
change in 1934. provides: 

(a) Where any part of the income oi a trust— 

( 1 i is. * * * held or accumulated for future 

distribution to the grantor * * * 

then such part of the income of the trust shall be 
ineluded in computing the net income of the grantor. 

It i< tin* contention of the (lovernmcnt that ail of the 
hwumo of the trust in ihe east* at bar is being held or accumu¬ 
lated for future distribution to the grantor within the mean¬ 
ing of the statutes and the regulations interpreting them and 
therefore it should be included in computing the net income 
of the grantor. 

"i he purpose of the trust was to provide for the payment 
of ihe inheritance and other taxes on the taxpayer's distribu¬ 
tive share of her husband's estate, it -he survived him, and. 
u she did not survive him. tot the payment ot the inheritance 
and other faxe- on the <listribtitive shares of the other bene- 

Kcvcniir ah »*f not. <• in suit. nits. s»t tuT. 

Uovclim* AH Ilf nigs. ■ L’s'.t. Sl.il, 117 . Sit. HIT 
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ficiaries named in the trust, who were the six children of the 
grantor's husband, four by a prior wife or wives, and two by 
the taxpayer. Since, however, if the taxpayer did survive 
her husband, the principal of the trust and any accumulated 
income therefrom would be used to pay the inheritance and 
other taxes on her distributive share of her husband’s estate, 
the trust was primarily for her personal benefit. Evidently, 
the taxpayer thought that the bonds of the value of $185,000 
which she owned and which she transferred to the trust would 
be insufficient to pay the inheritance and other taxes on her 
distributive share of her husband’s estate. She. therefore, 
took out and had transferred to the trust policies of insurance 
on the life of her husband of the value of $145,000 and pro¬ 
vided that the income from the bonds transferred to the trust be 
used to pay the premiums on these policies, which were to be 
collected upon his death, and the proceeds thereof used for 
the same purpose as the proceeds from the sale of the bonds, 
to wit: To pay the inheritance and other taxes on her dis¬ 
tributive share of her husband’s estate. The income of the 
trust is. thus, being used for the grantor's benefit. Since it 
was the purpose of Congress in enacting Section 167 to in¬ 
clude in the income of the grantor the income of trusts which 
is used for the grantor’s benefit in order to prevent the evasion 
of taxes (see Congressional Committee Reports, supra, par¬ 
ticularly reports of the 68th Congress), the income of the trust 
in the case at bar should be included in the grantor’s income. 
Commissioner v. Morton , 108 F. (2d) 1005 (C. C. A. 7th). 

The taxpayer says (Br. 17) that the Morton case is dis¬ 
tinguishable from the case at bar and from other cases upon 
which he relies because of two factors which existed in the 
Morton case but did not exist in the case at bar and the other 
cases. These two factors are (1) the grantor had the- sole 
right to change the beneficiary, and (2) the grantor possessed 
the right to pledge, borrow upon, or surrender the policies for 
cash. 

As to (1). the taxpayer is correct as to the first-mentioned 
trust in the Morton case, but not as to the second-mentioned 
trust for the trust agreement) for that trust provided that the 
grantor’s husband also had the right to change the beneficiary. 


11 


As to (2). the taxpayer’s statement is correct, but it should 
bo noted that the grantor's husband in the Morton case had 
a similar right regarding the policy assigned to the second- 
mentioned trust. 

Contrasting the case at bar with the Morton case as to the 
possession of the rights referred to in (1) and (2), supra, the 
taxpayer says (Br. 14): 

Under the instant insurance contracts and the present 
trust, the trustee was made the absolute and irrevocable 
beneficiary of the policies, and alone had the right to 
pledge, change the beneficiary, borrow on, and/or sur¬ 
render for cash. 

It is true that the trustee was made the absolute and 
irrevocable beneficiary of the policies, but the trustee was only 
a beneficiary thereof in trust (R. 19-20) and could only deal 
with or use the policies as provided in the trust agreement. 
The trust agreement does not give the trustee, as the tax¬ 
payer says, the right to pledge, change the beneficiary of. or 
borrow on. the policies of insurance. It does give the trustee 
the right to surrender the policies for cash, but only in the 
event that the bonds and securities deposited in trust become 
insufficient in value to pay the premiums on the policies 
(R. 19) and it should be noted that in the event that the 
trustee does surrender the policies for cash, it must hold the 
cash in trust and dispose of it at the same time and in the 
same manner as the proceeds of policies to be collected at 
the maturity thereof (R. 19). The taxpayer will, therefore, 
eventually receive the benefit of these cash surrender values 
of the policies, if any of them are surrendered, and these 
values are being increased by the payment of premiums on 
the policies. 

While the possession of the right to change the beneficiary 
and of the right to surrender the policies for cash was men¬ 
tioned by the Circuit Court of Appeals in its opinion in the 
Morton case, it is obvious from the opinion that the real basis 
for the decision was that the income from the trust was. by 
direction of the grantor, being used, during the taxable years 
involved, to purchase property for herself. The Court said 
(pp. 1007-1008): 
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Looking to the practical facts, we find that here the 
bulk of the income did remain, in contemplation of 
law. in substance, that of the grantor, used to purchase 
property for herself. 

The Board cases of Blumenthal v. Commissioner . 30 B. T. A. 
591, and Baldwin v. Commissioner. 36 B. T. A. 364. relied 
upon by the taxpayer (Br. 10-12). were decided before the 
Morton case was decided by the Circuit Court of Appeals, 
and insofar as they are in conflict with the Morton case, we 
believe them to be erroneous. 

In Higgins v. White, 31 F. Supp. 796 (Mass.), relied on 
by the taxpayer, an appeal has been filed by the Government 
and the case has been argued and submitted to the Circuit 
Court of Appeals for the First Circuit. The Government 
contended on that appeal that the prior decision of the Circuit 
Court of Appeals holding that the income of the trusts there 
involved was not taxable to the grantors under Section 219 (g) 
and (h) of the Revenue Acts of 1924 and 1926 7 is erroneous 
and also contended that the income of the trusts was taxable 
to the grantors under Section 213 (a) of the same acts, which 
are the same as Section 22 (a) of the Revenue Acts of 1932 
and 1934. here involved. (Appendix, infra, pp. 23. 24.) Fur¬ 
thermore. Section 219 (h) of the Revenue Acts of 1924 and 
1926 did not cover cases where income is held or accumulated 
for future distribution to the grantor, as does Section 167 (a) 
(1) of the Revenue Acts of 1932 and 1934." (Appendix, infra, 
p. 23.) See note 8a. below. 

The taxpayer contends (Br. 19-20) that such part of the 
income which is used to pay premiums on the policies of 
insurance on the life of her husband is not being held or ac¬ 
cumulated within the meaning of those words as used in the 

7 Revenue Act of 1024. c. 224. 43 Stilt. 2.73. Sec. 210 (g) ;m<l <h) : Revenue 
Act of 1026. c. 27. 44 Stilt. 0. S<*e. 210 (g) and (li). 

" See discussion of change in revenue acts to cover such cases. xii/tm. 

*“ Since this brief was written tin* Hif/yin* cast* has been reversed, not 
yet officially reported but may be found in 1040 C. C. II.. Vol. 4. Hffff The 
Court held tin* income of the trusts was taxable to the grantor under 
Section 213 (a). It also stated that it would clearly be taxable to the 
grantor today under Section 167 as income which ix "held or accumulated 
for future distribution to the grantor.*’ 
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statute, because it is being paid out by the trustee to the 
insurance companies for the premiums.' -1 Considering that the 
income is being used to pay premiums on policies of insurance 
which are thereby maintained and held for the benefit of the 
grantor and considering the broad purposes of the statute, set 
forth, supra , we believe, and the Board of Tax Appeals in 
this case has so held, that the taxpayer’s construction of the 
words “held or accumulated” is too narrow and literal. Such 
would apparently be the view, also, of the Circuit Court of 
Appeals for the Seventh Circuit for in the Morton case, supra, 
as in the case at bar. the income of the trusts was likewise 
being used by direction of the grantor to pay premiums on * 
policies of insurance on her husband’s life. The case at bar 
is, in substance, no different, so far as accumulation is con- i 
cerned, from what it would be if the taxpayer had transferred j 
to the trust bonds of the value of $330,000 instead of bonds ! 
of the value of $185,000 and insurance policies of the value j 
of $145,000. and directed the trustee to accumulate the income | 
from the bonds and, upon her husband’s death, to sell the 
bonds and use the proceeds thereof and any accumulated in¬ 
come to pay the inheritance and other taxes on her share of 
her husband’s estate. 

The taxpayer next contends that, assuming that the income ! 
of the trust is being held or accumulated, it is not being held J 
or accumulated for future distribution to her, the grantor, I 
within the meaning of Section 107 (a) (1) (Br. 21-31). 

To sustain this point, the taxpayer first sets forth and 
discusses certain contingencies upon the happening of any one j 
of which she says that she will not receive any of the income j 

i 

or proceeds from the trust estate (Br. 21-22). It should be j 
noted that the taxpayer sets forth only the contingencies I 
upon the happening of which she will not personally receive 
the income or proceeds. None of them is applicable to her j 
receipt of the income and proceeds constructively by the use j 
of the income and proceeds to pay the inheritance and other i 

"The taxiKiyer concedes (Hr. 20) that tin* income of the trust which 
was not used to pay premiums on the insurance policies was accumulated, j 
The trust instrument specifically provides for its accumulation (Hr. 14-15). | 
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taxes on her share of her husband's estate. 1 " There is. how¬ 
ever. a contingency as to such constructive receipt by her of 
the income and proceeds and that is. she must survive her 
husband. 

Because of the existence of the contingencies which she 
mentions, the taxpayer concludes that the income is not being 
held or accumulated for future distribution to her. the grantor, 
within the meaning of Section 167 (a) (1). saying, among 
other things, that (Br. 22): “Only accumulated income which 
is indefensibly vested in the grantor can be taxed to the 
grantor” under that section. But that section does not say 
or mean that the grantor must have a present vested or abso¬ 
lute right to receive the income in order for the income to 
be considered held or accumulated for future distribution to 
the grantor within the meaning of the section. As the regu¬ 
lations" interpreting the statute, which have the force and 
effect of law. show, it is sufficient if the grantor has the right 
to receive the accumulated income at any time or upon the 
happening of any specified event. To the same effect are 
most of the cases construing Section 167 (a) (1). See Kaplan 
v. Commissioner, 66 F. (2d) 401 (C. C. A. 1st): First Nat. 
Bank v. Commissioner . 110 F. (2d) 448 (C. C. A. 7th); Frost 
v. Commissioner, 38 B. T. A. 1402; Graff v. Commissioner, 
40 B. T. A. 920. on appeal to the Circuit Court of Appeals 
for the Seventh Circuit: Armour v. Commissioner, 41 B. T. A. 
777. 794^796. on appeal to the Circuit Court of Appeals for 
the Seventh Circuit on other issues; Altmaier v. Commis¬ 
sioner, B. T. A. memorandum opinion, decided March 31, 
1939, not officially reported but may be found in 1939 C. C. H.. 
Yol. 3. *1 725S-B. p. S632. on appeal to and already argued 
in the Circuit Court of Appeals for the Sixth Circuit. In the 
Kaplan case, supra, the court said (p. 402): 

\Ve see no occasion for refinement of construction 
against the government. We think the statute means 
that if under any circumstances or contingencies any 

It will be an actual receipt if the law r«>quires her to pay the taxes 
for in that case the trustee is directed to furnish her with cash from the 
trust property with which to pay them. 

"Particularly pertinent parts set forth, supra. Full text is set forth 
in the Appendix, infra. 
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part of the accumulated income might inure to the 
benefit of the grantor such portion of the income is 
taxable to him. 

Furthermore, in a sense the grantor has retained a vested 
right to the income. Even if she does not outlive her husband 
and personally receive, or have paid for her benefit, the 
accumulated income and the principal, they will be paid, 
upon the death of her husband, to or for the benefit of per¬ 
sons named by her in her trust instrument. She thus re¬ 
mains in substance the owner of the trust property, including 
the accumulated income, for she is assured from the time 
of the creation of the trust by her that it will be paid to 
her or to those whom she wishes and directed it to be paid. 
In Helvering v. Hallock , 309 U. S. 106, the Supreme Court 
refused to import into the estate-tax law fine and technical 
distinctions between vested and contingent remainders, and 
they should not be imported into the income-tax law. 

Kent v. Rothensies (E. D. Pa.), decided September 25, 
1940, not yet officially reported but may be found in 1940 
C. C. H.. Vol. 4. *'9704, strongly relied upon by the taxpayer 
(Br. 22-25) is. so far as we know, the only court case which 
is contrary to the above-mentioned cases. The court errs in 
treating a grantor who is a beneficiary of a trust like other 
beneficiaries when Congress intended to, and did, treat them 
differently, and the Court completely disregards the purpose 
of Congress in so doing, which was to prevent grantors from 
using trusts to evade taxes. 

In Boeing v. Commissioner, 37 B. T. A. 17S, relied upon by 
the taxpayer (Br. 26-27), the Board cited as authority the 
cases of Helvering v. St. Louis Trust Co., 296 U. S. 39, and 
Becker v. St. Louis 'Trust Co., 296 U. S. 4S. These cases have 
been overruled by Helvering v. Hallock, supra. It is true that 
in the case of McLean v. Commissioner, 41 B. T. A. 565, 578, 
also relied upon by the taxpayer (Br. 27) and decided since 
the decision in Helvering v. Hallock, the Board cited as 
authority for its decision the Boeing case. It is also true that, 
in the McLean case, the Board held that the income was not 
taxable to the grantor under Section 167 (a) (1), but the 
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possibility of the grantor ever receiving the income was 
extremely remote in that case and it is apparently the present 
view of the Board that if the only contingency is that the 
grantor should survive another beneficiary, the income is tax¬ 
able to the grantor. See the Graff and Armour cases, supra, in 
addition to the instant case. 

The decision in Dravo v. Commissioner, 34 B. T. A. 190, 
relied on by the taxpayer (Br. 27) is inconsistent with the 
Board’s later decisions in the Graff and Armour cases. 

G. C. M. 21799. 1940-1 Cum. Bull. 159. quoted and relied 
upon by the taxpayer (Br. 27-29), deals with Section 161. 
Taxpayer’s statement (Br. 29) that the same rule should 
be applied under Section 167 overlooks the fact that where 
the beneficiary is also the grantor, he is treated differently 
from other beneficiaries and disregards the purpose of Section 
167. (See discussion of this point, supra.) 

II 

The income from the trust is also taxable to the grantor 

under section 22 (a) of the Revenue Acts of 1932 and 

The taxpayer may object to the raising of this point before 
this Court because it was not raised in the Commissioner's 
notice of deficiency or before the Board of Tax Appeals. But 
the Government is the appellee in this case, although tech¬ 
nically called the respondent, and an appellee may urge any 
theory, argument, or reason in supiiort of a decision of a lower 
court or board, irrespective of whether or not such theory, 
argument, or reason was relied upon or even considered by 
or suggested to the court or board below. 1 * Helvering v. 

12 Even in ;i ease where the Government is apiiellant. it is the Gov¬ 
ernment’s content ion flint it may raise Section 2a (a) in t lie Circuit 
Court <»f Appeals. This contention has been sustained by tin* Circuit 
Court of Appeals for the Eighth Circuit in Ilrlnrini / v. JI'hiikI. Ill F. 
(2d i 1. certiorari grunted October 14. 1940. No. 257. October Term. 1940, 
but the Circuit Courts of Appeals for the Third and Second Circuits have 
reached the opposite conclusion. Conmtixxiotu-r v. Richter, 114 F. (2d) 
452 (C. C. A. 3d), certiorari granted November is. 1940. No. 510. October 
Term. 1940. and Hetveriny v. Ar helix. 112 F. (2d) 929 (C. C. A. 2d). 
This question will, therefore, be decided by the Supreme Court, certiorari 
having been granted in the Hormcl and Rich ter cases. In Helverivy v. 
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Rankin, 295 U. S. 123; Helvering v. Gowran, 302 U. S. 238. 
See also the discussion of authorities on this point in Rhodes 
v. Commissioner, 111 F. (2d) 53 (C. C. A. 4th). In Helver¬ 
ing v. Gowran, supra, the Supreme Court said (p. 246): 

The ultimate question before that court was whether, 
upon the facts stipulated, the Board had erred in 
affirming the Commissioner’s determination that the 
additional taxes were due. If the Commissioner was 
right in his determination, the Board properly affirmed 
it. even if the reasons which he had assigned were 
wrong. And. likewise, if the Commissioner’s deter¬ 
mination was right, the Board’s affirmance of it should 
have been sustained by the Court of Appeals, even if i 
the Board gave a wrong reason for its action. 

The Supreme Court, in Helvering v. Clifford, 309 U. S. 331, 
makes it clear that the fundamental issue under Section i 

j 

22 (a) in the case of a trust is whether the grantor, while ; 
parting with the legal title to the trust property, has retained 
or derives sufficient economic benefits of ownership to be still 
treated as the owner thereof. 

In the Clifford case, the taxpayer declared himself trustee of 
certain property to pay the net income therefrom to his wife or 
to accumulate it in his discretion. The trust was to terminate 
at the expiration of five years or upon the earlier death of the 
grantor or his wife. Upon termination of the trust, the corpus 
was to be restored to the grantor or his estate, but any undis¬ 
tributed net income was to be treated as property owned 
absolutely by the wife. The taxpayer, as trustee, retained 
broad powers of control over the trust property. It was held ! 
that the taxpayer was taxable individually on the trust income ! 
under Section 22 (a) of the Revenue Act of 1934. which con- | 
tains the same provisions as Section 22 (a) of the Revenue Act | 
of 1932 (Appendix, infra, p. 23). both of which statutes are j 
applicable to the case at bar. 

Wood, 30!) U. S. 344. the Government was the appellant and attempted io 
raise Section 22 (a) in the Supreme Court for the first time, although j 
the Government had in its brief before the Circuit Court of Appeals 
waived reliance upon any section other than Section 106. The Court re¬ 
fused to permit the Government to do so. especially in view of the express 
waiver below. 





IS 


The Court, in its opinion, stressed the fact that the grantor 
received legal benefits of ownership during the term of the 
trust through the control which he retained over the corpus, 
particularly through his control over investment and. also 
the fact that the grantor received nonlegal benefits indirectly 
from the fact that his wife was the beneficiary and received 
the income from the trust. The Court also gave due consider¬ 
ation and weight to the fact that the trust was for a short 
term, at the end of which the grantor would get back the 
corpus. 

A comparison of the economic benefits of ownership which 
the grantor received in the Clifford case and in the instant 
case shows that the grantor in the case at bar received more 
such benefits than did the grantor in the Clifford case. 

As to the legal benefits of ownership during the term of the 
trust, while the taxpayer in the case at bar did not retain any 
personal control over the corpus during the term of the trust, 
as did the taxpayer in the Clifford case, the taxpayer in the 
case at bar had the legal and direct benefit of having the in¬ 
come from the trust applied in payment of premiums on poli¬ 
cies of insurance on the life of her husband, the proceeds of 
which policies, together with the principal of the trust, were 
to be used, upon her husband’s death, for her benefit, to wit, 
to pay inheritance and other taxes on her share of her hus¬ 
band’s estate. In other words, as was said in the Morton 
case, supra, the income is being used by the grantor to pur¬ 
chase property for herself. This is certainly a valuable legal 
and direct benefit to the taxpayer and it was a benefit which 
the taxpayer in the Clifford case did not enjoy. In the Clifford 
case, the grantor, upon the execution of the trust, gave the 
income to his wife absolutely. She expended it on herself, her 
children, and other relatives, and the taxpayer neither received 
it nor had any use of it. Considering that the issue is liability 
for income taxes, there would appear to be even greater justi¬ 
fication for attributing the income to the grantor in the case 
at bar than there was in the Clifford case. 

As to the nonlegal and indirect benefits received by the 
grantor, which the Supreme Court said in the Clifford case 
must be taken into consideration in determining whether the 
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grantor has received sufficient economic benefits of ownership 
to be treated as the owner for the purposes of Section 22 (a), 
in the Clifford case, the income during the five-year term of 
the trust was to be paid to the wife of the grantor or be ac¬ 
cumulated for her benefit in his discretion, and upon termina¬ 
tion of the trust any accumulated income was to be paid to 
her. This was held to be a non legal and indirect benefit to 
the grantor. In the case at bar, the grantor has the nonlegal 
and indirect benefit of having the income used for the benefit 
of her two children and her four stepchildren as well as for 
her own legal and direct benefit and of being assured from 
the time that the trust was created that the proceeds of the 
policies, purchased with the income from the trust, together 
with the principal of the trust, will be paid for their benefit 
upon her husband’s death if she does not survive him. 

It has been held since the decision in the Clifford case and 
in reliance upon it that income of a trust paid to the grantor’s 
children is a nonlegal and indirect benefit to the grantor which 
must be taken into consideration. Penn v. C omm.issioner, 
109 F. (2d) 954 (C. C. A. Sth); Helvering v. Hormel, 111 F. 
(2d) 1 (C. C. A. Sth), certiorari granted. October 14, 1940, 
No. 257, October Term, 1940; Helvering v. Abraham (C. C. A. 
2d), decided November 18, 1940. not yet officially reported 
but may be found in 1940 C. C. H., Vol. 4, 119779; Cox v. 
Commissioner and Childers v. Commissioner, both 110 F. (2d) 
934 (C. C. A. 10th), certiorari denied, October 14, 1940. 

No case has been found where the income of a trust is paid 
to stepchildren, but there is no apparent reason why the same 
rule should not apply. The rule was applied to cases where 
the income was paid to a husband ( Thomson v. Helvering , 
114 F. (2d) 607 (C. C. A. Sth)), to parents ( Reuter v. United 
States, 34 F. Supp. 1014 (C. Cls.)), to brothers and sisters 
(First Nat. Bank v. Commissioner , 110 F. (2d) 44S (C. C. A. 
7th)), to the widow of grantor’s deceased brother ( First Nat. 
Bank v. Commi$sio?ier, supra ), to a cousin ( Cox v. Commis¬ 
sioner, supra), and to one who apparently was not related in 
any way to the grantor ( Childers v. Commissioner, supra). 

As to the length of the terms of the respective trusts in 
the Clifford case and the case at bar and the benefits derived 






therefrom, in the Clifford ease the trust was to terminate at 
the end of five years if it had not been terminated previously 
by the death of the grantor or his wife, and upon termination, 
ihe corpus only was to be returned to the grantor and the 
accumulated income, if any, was to be paid to the grantor’s 
wife. 

In the case at bar. the taxpayer was not personally to re¬ 
ceive the corjrus of the trust or the benefit thereof until her 
husband died. In the meantime, she was receiving the benefit 
of having property purchased for herself with the income. If 
she should predecease her husband, the income and corpus 
were to be used for the benefit of persons named in her trust 
instrument. 

It is not necessary that the trust be for a definite short 
term at the end of which time the grantor shall receive back 
the corpus. Nowhere in the opinion in the Clifford case is it 
so stated, and it is obvious from that opinion that no particu¬ 
lar kind of benefit of ownership is necessary in order to tax 
the grantor for the question in every case is whether the sum 
total of all the benefits of ownership of every kind received 
by the grantor is great enough to treat him as the owner. 
That the Supreme Court thinks that the trust need not be 
for a short term in order to make the grantor taxable under 
Section 22 (a) is also shown by one of its prior decisions and 
by a statement in the opinion in a case decided since the 
Clifford case. The prior decision referred to is Douglas v. 
Willcuts, 290 U. S. 1. There, the trust provided for payments 
of income to the grantor's wife in lieu of alimony and interests 
in the grantor’s estate. The trust was to last as long as the 
wife lived. The income from the trust was held taxable to the 
grantor under Section 22 (a). The case decided by the 
Supreme Court since the '.Clifford case, in which the statement 
referred to was made, is Helvering v. Fuller, 310 U. S. 69. 
In that case, an alimony trust was likewise involved. The 
taxpayer’s sole contention was that the income could not be 
taxed to the grantor because the divorce decree and the trust 
gave the grantor a complete and full discharge from his obli¬ 
gation to support his wife and. there being no such obligation, 
the income was not being used for his benefit. After dispos- 
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ing of this contention, the Court, although the point had 
never been raised or suggested at any stage of the case, said 
(p. 76): 

III. One other observation is pertinent. Though 
the divorce decree extinguishes the husband’s preexist¬ 
ing duty to support the wife, and though no provision 
of the trust agreement places such obligation on him. 
that agreement may nevertheless leave him with suf¬ 
ficient interest in or control over the trust as to make 
him tiie owner of the corpus for purposes of the federal 
income tax. Helvering v. Clifford, supra. 

As we have seen, respondent did retain considerable 
control over the trusteed shares. 

The Court then said that the point had not been raised and, 
therefore, it would not pass on it and the applicability of the 
rule of Hclvering v. Clifford, supra, to the facts in the case 
under consideration. In the Fuller case, the trust was to con¬ 
tinue for ten years, but at the end of that time, the trust 
property was to be transferred to the wife outright. 

The Circuit Court of Appeals for the Tenth Circuit has held 
in two cases decided since the Clifford case that the grantors 
of trusts were taxable under Section 22 (a), even though the 
trusts were to continue for the lives of the grantors unless 
revoked by them and. upon their deaths, the trust, properties 
were not to revert to their estates but were to be paid to rela¬ 
tives in otie case and to relatives and another who was not 
related in the other case. Cox v. Commissioner and Childers 
v. Commissioner, both 110 F. (2d) 934. certiorari denied 
October 14. 1940. 

Likewise, the Board of Tax Appeals has held, in a decision 
rendered since the Clifford case, that the trust need not be for 
a short term in order to tax the grantor upon the income 
therefrom under Section 22 (a). Stein v. Commissioner, 41 
B. T. A. 994. 

Summarizing on the question of the taxability of the income 
to the grantor under Section 22 (a), here we have a case where 
income earned by the taxpayer’s bonds is used or accumulated 
to purchase additional property for herself. The mere fact 
that this result is accomplished through the interposition of a 









therefrom, in the Clifford case the trust was to terminate at 
the end of five years if it had not been terminated previously 
by the death of the grantor or his wife, and upon termination, 
the corpus only was to be returned to the grantor and the 
accumulated income, if any, was to be paid to the grantor's 
wife. 

In the case at bar. the taxpayer was not personally to re¬ 
ceive the corjms of the trust or the benefit thereof until her 
husband died. In the meantime, she was receiving the benefit 
of having property purchased for herself with the income. If 
she should predecease her husband, the income and corpus 
were to be used for the benefit of persons named in her trust 
instrument. 

It is not necessary that the trust be for a definite short 
term at the end of which time the grantor shall receive back 
the corpus. Nowhere in the opinion in the Clifford case is it 
so stated, and it is obvious from that opinion that no particu¬ 
lar kind of benefit of ownership is necessary in order to tax 
the grantor for the question in every case is whether the sum 
total of all the benefits of ownership of every kind received 
by the grantor is great enough to treat him as the owner. 
That the Supreme Court, thinks that the trust need not be 
for a short term in order to make the grantor taxable under 
Section 22 (a) is also shown by one of its prior decisions and 
by a statement in the opinion in a case decided since the 
Clifford case. The prior decision referred to is Douglas v. 
Willcuts, 296 U. S. 1. There, the trust provided for payments 
of income to the grantor’s wife in lieu of alimony and interests 
in the grantor’s estate. The trust was to last as long as the 
wife lived. The income from the trust was held taxable to the 
grantor under Section 22 (a). The case decided by the 
Supreme Court since th e'.Clifford case, in which the statement 
referred to was made, is Helvering v. Fuller, 310 U. S. 69. 
In that case, an alimony trust was likewise involved. The 
taxpayer’s sole contention was that the income could not be 
taxed to the grantor because the divorce decree and the trust 
gave the grantor a complete and full discharge from his obli¬ 
gation to support his wife and. there being no such obligation, 
the income was not being used for his benefit. After dispos- 
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ing of this contention, the Court, although the point had 
never been raised or suggested at any stage of the case, said 
(p. 76): 

III. One other observation is pertinent. Though 
the divorce decree extinguishes the husband's preexist¬ 
ing duty to support the wife, and though no provision 
of the trust agreement places such obligation on him. 
that agreement may nevertheless leave him with suf¬ 
ficient interest- in or control over the trust as to make 
him the owner of tlie corpus for purposes of the federal 
income tax. Helvering v. Clifford, supra. 

As we have seen, respondent did retain, considerable 
control over the trusteed shares. 

The Court then said that the point had not been raised and. 
therefore, it would not pass on it and the applicability of the 
rule of Helvering v. Clifford, supra, to the facts in the case 
under consideration. In the Fulh r case, the trust was to con¬ 
tinue for ten years, but at the end of that time, the trust 
property was to be transferred to the wife outright. 

The Circuit Court of Appeals for the Tenth Circuit has held 
in two cases decided since the Clifford case that the grantors 
of trusts were taxable under Section 22 (a), even though the 
trusts were to continue for the lives of the grantors unless 
revoked by them and. upon their deaths, the trust, properties 
were not to revert to their estates but were to be paid to rela¬ 
tives in one case and to relatives and another who was not 
related in the other case. Cox v. Commissioner and Childers 
v. Commissioner, both 110 F. (2d) 934, certiorari denied 
October 14. 1940. 

Likewise, the Board of Tax Appeals has held, in a decision 
rendered since the Clifford case, that the trust need not be for 
a short term in order to tax the grantor upon the income 
therefrom under Section 22 (a). Stein v. Commissioner, 41 
B. T. A. 994. 

Summarizing on the question of the taxability of the income 
to the grantor under Section 22 (a), here we have a case where 
income earned by the taxpayer's bonds is used or accumulated 
to purchase additional property for herself. The mere fact 
that this result is accomplished through the interposition of a 
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trust agreement does not destroy the substance of the trans¬ 
action. Practically all the economic benefits cf ownership 
have been retained or will be derived by the taxpayer, and it 
is, therefore, just to treat her as the owner for income taxation 
purposes. 1 ' 1 

CONCLUSION 

For the reasons given, we submit that the income from the 
trust is taxable to the taxpayer under Section 167 (a) (1) of 
the Revenue Acts of 1932 and 1934 and that it is also taxable 
to her under Section 22 (a) of the same acts. 

The decision of the Board of Tax Appeals is therefore 
correct and should be affirmed. 

Respectfully submitted. 

Samuel 0. Clark. Jr.. 

Assistant Attorney General. 

Sewall Key. 

Edward H. Hammond. 

Special Assistants to the Attorney General. 

December 1940. 

13 For a similar case holding that income of a trust is taxable to the 
grantor under Section 22 (a), see White v. Higgins, note 8a, supra, p. 12. 


APPENDIX 


Revenue Act of 1932, c. 209. 47 Stat. 169: 

Sec. 22. Gross income. 

(a) General Definition .—“Gross income” includes 
gains, profits, and income derived from salaries, wages, 
or compensation for personal service, of whatever kind j 
and in whatever form paid, or from professions, voca¬ 
tions, trades, businesses, commerce, or sales, or deal¬ 
ings in property, whether real or personal, growing out 
of the ownership or use of or interest in such property; 
also from interest, rent, dividends, securities, or the 
transaction of any business carried on for gain or 
profit, or gains or profits and income derived from any 
source whatever. * * * 

Sec. 167. Income for benefit of grantor. 

(a) Where any part of the income of a trust— 

(1) is, or in the discretion of the grantor or of any 
person not having a substantial adverse interest in 
the disposition of such part of the income may be, 
held or accumulated for future distribution to the 
grantor; or 

(2) may. in the discretion of the grantor or of any 
person not having a substantial adverse interest in the 
disposition of such part of the income, be distributed 
to the grantor; or 

(3) is, or in the discretion of the grantor or of any 
person not having a substantial adverse interest in the 
disposition of such part of the income may be, applied 
to the payment of premiums upon policies of insurance 
on the life of the grantor (except policies of insurance 
irrevocably payable for the purposes and in the manner 
specified in section 23 (n), relating to the so-called 
“charitable contribution” deduction); 

then such part of the income of the trust shall be 
included in computing the net income of the grantor. 

(23) 
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(b) As used in this section, the term “in the dis¬ 
cretion of the grantor’’ means “in the discretion of the 
grantor, either alone or in conjunction with any person 
not having a substantial adverse interest in the dispo¬ 
sition of the part of the income in question.” 

Sections 22 (a) (U. S. C., Title 26. Sec. 22) and 167 
(U. S. C.. Title 26. Sec. 167) of the Revenue Act of 1934. e. 
277. 48 Stat. 680. are the same as Sections 22 and 167 of the 
Revenue Act of 1932, supra. 

Treasury Regulations 77. promulgated under the Revenue 
Act of 1932: 

Art. 881. Income oj trusts taxable to grantor. — In 
the case of certain trusts which are in whole or in part 
subject to revocation by the grantor or by any person 
not having a substantial adverse interest, or which are 
for the benefit of the grantor, the income of the trust 
is to be included in computing the net income of the 
grantor. The income of such trusts must be so in¬ 
cluded. whether or not the trust was created before the 
enactment of the Revenue Act of 1928. The cases in 
which the income of the trust is to be included, in 
whole or in part, in computing the net income of the 
grantor are as follows: 

(1) Where the grantor of the trust has. at any time 
during the taxable year, either alone or in conjunction 
with a person not a beneficiary of the trust, the power 
to revest in himself title to any part of the corpus of 
the trust, the income of such part of the trust for that 
taxable year shall be included in computing the net in¬ 
come of the grantor. The grantor shall include in his 
income the entire gross income of such part of the trust, 
and shall be entitled to such deductions with reference 
to such income as he would have been entitled to if 
the trust had not been created. Where the grantor re¬ 
linquishes during the taxable year his power to revest 
in himself title to the corpus of the trust, the income 
of the trust shall be taxable to the grantor only for 
the period during which he had such power. 


(2) Where any part of the income of the trust may, 

in the discretion of the grantor of the trust, either alone ! 
or in conjunction with any person not a beneficiary 
of the trust, be distributed to the grantor or be held j 
or accumulated for future distribution to him; and 

(3) Where any part of the income of the trust is 

or may be applied to the payment of premiums upon i 
policies of insurance on the life of the grantor, other ! 
than policies irrevocably payable for the purposes and ! 
in the manner specified in section 23 (n), such part of j 
the income of the trust shall be included in computing 
the net income of the grantor. 

The term “beneficiary” as used in this article includes 
any person entitled to an interest in the income or the j 
principal of a trust, but does not include one having 
merely a nominal interest in the income or principal. 

Treasury Regulations 86, promulgated under the Revenue j 
Act of 1934, as amended by T. I). 4S60. 193S-2 Cum. Bull. 

184 and T. 1). 4759, 1937-2 Cum. Bull. 117: 

Art. 167-1. Trusts in the income of which the j 
grantor retains an interest. — (a) Scope. —Section 167 
prescribes that the income, or any part of the in¬ 
come, of certain trusts shall be taxed to the grantor, 
not because the grantor has retained a certain interest 
in the corpus of the trust (as in section 166), but be¬ 
cause of his retention of a certain interest in the income 
of the trust. This article deals with the taxation of 
such income. The term “income,” as used in this 
article means any part or the whole of the income of 
the trust. 

(b) Test of taxability to the grantor. —The test pre¬ 
scribed by the Act as to the sufficiency of the grantor’s 
retained interest in the trust income, resulting in the 
taxation of such income to the grantor, is whether he 
has failed to divest himself, both permanently and 
definitively, of every right which might, by any possi¬ 
bility. enable him to have such income, at some time, 
distributed to him. either actually or constructively. 
Such a distribution to the grantor occurs within the 
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meaning of section 167 if the income is paid to him or 
to another in obedience to his direction or if the income 
is applied in payment of premiums upon policies of 
insurance on the grantor’s life. 

For the purposes of this article, the sufficiency of 
the grantor’s retained interest in the income is not 
affected by the fact that the grantor has provided that 
the right to so effect or direct the distribution of income 
is. or may at some future time be. vested in any person 
(either alone or in conjunction with the grantor) not 
having a substantial interest in the income adverse to 
the grantor. 

If the grantor has retained any such interest in the 
income, such income is taxable to the grantor regardless 
of— 

(1) Whether it may be distributed currently or ac¬ 
cumulated for future distribution; 

(2) Whether such distribution, either current or sub¬ 
ject to accumulation, is fixed by the trust instrument 
or is dependent on an exercise of discretion; 

(3) Whether, if such distribution is in any way ef¬ 
fected by or dependent on an exercise of discretion, the 
person exercising the discretion is the grantor or a per¬ 
son not having a substantial interest in the income 
adverse to the grantor, or both. A bare legal interest, 
such as that of a trustee, is never substantial and never 
adverse: 

(4) the time or times of such distribution, whether 
within or without the taxable period, whether condi¬ 
tioned on the precedent giving of notice, or on the 
elapsing of an interval of time, or on the happening 
of a specified event, or otherwise; 

(5) when the trust was created. 

Thus the inclusion of any trust within the scope of 
section 167 is based on the fact that the grantor has 
retained an interest in the income therefrom by which 
he is. or may be enabled at some time, to receive its 
benefits. But the provisions of section 167 are not to 
be regarded as excluding from taxation to the grantor 


the income of other trusts, not specified therein, in 
which the grantor is, for the purposes of the Act. simi¬ 
larly regarded as remaining in substance the owner of 
the trust income. If, for example, trust income is ap¬ 
plied in satisfaction of the grantor’s legal obligation 
whether to pay a debt, to support dependents, to pay 
alimony, to furnish maintenance and support, or other¬ 
wise, such income is in all cases taxable to the grantor. 

If the grantor strips himself permanently and defi¬ 
nitely of every such interest retained by him. the in¬ 
come of the trust realized after such divesting takes 
effect is not taxable to the grantor but is taxable as 
provided in sections 161 and 162. 

A person may have an interest that is both substan¬ 
tial and adverse to the grantor in the disposition of 
only part of the income. There is to be excluded in 
computing the net income of the grantor only that 
part of the trust income in the disposition of which 
such person has a substantial interest adverse to the 
grantor. 

This Treasury decision is prescribed pursuant to the 
provisions of section 62 of the Revenue Act of 1934 and 
of section 62 of the Revenue Act of 1936. 

(c) Income and deductions. —If, as to any of the 
income, the test of taxability to the grantor is satisfied, 
such income shall be included in the gross income of 
the grantor, and he shall be allowed those deductions 
with respect to such income as he would have been 
entitled had such income been distributable currently 
to him. 
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In the United States Court of Appeals for the 
District of Columbia 


No. 775S 

Margaret R. Phipps, petitioner 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

RESPONDENT 


O.v PETITION FOR REVIEW OF DECISION OF THE UNITED STATES 

BOARD OF TAX APPEALS 


SUPPLEMENTAL BRIEF FOR THE RESPONDENT 1 


I 

1. Page 12, Note 8a. 

The C. C. H. citation for the case of White v. Higgins (C. C. A. 
1st) is incorrect. It should be: 1941 C. C. H., Vol. 4, par. 
9136. The Federal Reporter citation to this case is: 116 F. 
(2d) 312. This case is also referred to in Note 13, page 22 
of the Governments brief. 


‘At the oral argument on October 10, 1941, we asked leave to tile a memo¬ 
randum bringing up to date the cases referred to in our main brief. The 
Court, having already granted leave to the taxpayer to tile a reply brief, 
suggested that we might wish to answer it and, therefore, that it would be 
better for us to defer the tiling of the memorandum until the taxpayer's 
reply brief had been received by us. We agreed. Whereupon, the Court 
granted us leave ro tile a supplemental brief containing the memorandum 
and such answer to the taxpayer's reply brief as we cared to make. The 
memorandum is herewith submitted as Part I of this supplemental brief and 
our answer to the taxpayer’s reply brief as Part II. 


( 1 ) 
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2. Page 14- 

(a) The case of Graff v. Commissioner, 40 B. T. A. 920, has 
been affirmed by the Circuit Court of Appeals for the Seventh 
Circuit. 117 F. (2d) 247. 

(b) The case of Altmaier v. Commissioner has been af¬ 
firmed by the Circuit Court of Appeals for the Sixth Circuit. 
116 F. (2d) 162. and certiorari has been denied. 312 U. S. 
706. 

3. Page 15. 

The case of Kent v. Rothensies, 35 F. Supp. 291 (E. D. Pa.), 
strongly relied upon by the taxpayer in her main brief (pp. 
22-26), but not mentioned by her in her reply brief, has been 
reversed by the Circuit Court of Appeals for the Third Circuit. 
120 F. (2d) 476. Certiorari was denied October 13. 1941. 

4. Page 16. Note 12. 

(a) The case of Helvering v. Hormel, 111 F. (2d) 1 (C. C. A. 
8th), has been affirmed (312 U. S. 552) and remanded to the 
Board of Tax Appeals, with directions to afford the taxpayer 
an opportunity to offer evidence as to his taxability under 
Section 22 (a) and to find the facts and consider the applica¬ 
bility of Section 22 (a) in the light of Helvering v. Clifford, 
309 U. S. 331. 

(b) The case of Commissioner v. Richter, 114 F. (2d) 452 
(C. C. A. 3d), has been reversed (312 U. S. 561) and ordered 
to be remanded to the Board of Tax Appeals with directions 
similar to those given in the Hormel case, supra. 

Note. —As in the Hormel and Richter cases, supra, the tax¬ 
payer in the case at bar, if she desires, should be afforded an 
opportunity to introduce evidence as to her taxability under 
Section 22 (a), provided this Court holds that she is not tax¬ 
able under Section 167 (a) (1) and is of opinion that she is 
taxable under Section 22 (a) on the record as it now stands. 
Taxpayer has expressed such a desire in her reply brief 
(P-17). 

5. Page 19. 

(a) The Federal Reporter citation for Helvering v. Abraham 
(C. C. A. 2d), is 115 F. (2d) 368. 

(b) The official citation for the denial of certiorari in Cox 
v. Commissioner and Childers v. Commissioner, both 110 F. 
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(2d) 934 (C. C. A. 10th). is 311 U. S. 667. These cases are 
again referred to on page 21 of the Government’s brief. 

(c) Certiorari has been denied in Reuter v. United States, 
34 F. Supp. 1014 (C. Cls.) , 312 U. S. 695. 

II 

The two cases of Willson v. Commissioner, 44 B. T. A. 583, 
and Jergens v. Commissioner, decided by the Board of Tax 
Appeals in an unreported memorandum opinion dated May 
28. 1941, and relied upon by the taxpayer in her reply brief 
(pp. 2-5) are distinguishable from the case at bar and Com¬ 
missioner v. Morton, 108 F. (2d) 1005 (C. C. A. 7th), as the 
Board said in the Willson case. Also, the cases of Blumenthal 
v. Conunissioner, 30 B. T. A. 591, and Baldwin v. Commis¬ 
sioner, 36 B. T. A. 364, upon the authority of which the Board 
decided the Willson, Jergens and Morton 2 cases, supra, are 
distinguishable from the case at bar and the Morton case, and 
for the same reason. 

In the Willson, Jergens, Blumenthal, and Baldwin cases, the 
grantors of the trusts there involved were to receive only the 
income, or a part thereof, from the proceeds of the insurance 
policies which were to be collected by the trustees and held in 
trust for the purpose of paying this income to the grantors 
and other purposes prescribed by the grantors in their trust 
instruments 2 3 whereas, in the case at bar and in the Morton 
case, the proceeds of the policies of insurance are, as the Board 
in its opinion in the case at bar said, to be paid either to the 
grantors personally or for their direct benefit. 


2 See 38 B. T. A. 41!). 

3 (a) The opinion of the Board in the Jinldirin ease does not disclose that 
this was a fact in rhat ease hut the typewritten transcript of the record on 
tile in the office of the Board of Tax Api>eals <p. 30) shows that it was a 
fact. 

(b) The taxpayer's inference (Reply Br. 2) that the fact that the trustee 
in the Willson case was given authority to use the corpus, including pro¬ 
ceeds of the insurance policies, to properly maintain and support the grantor 
in the manner in which she is accustomed to live makes the Willson case 
like the case at bar. is without merit because the grantor could not compel 
the trustees to make any payments out of corpus to her, the matter of making 
such payments having been left entirely to the discretion and judgment of the 
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Moreover, we believe that the basis of the decision in the 
Morton case, to wit: that the grantor was purchasing property 
for herself, is broad enough to cover a case where she will re¬ 
ceive only the income from the proceeds of the property so 
bought and, therefore, that the decisions of the Board in the 
Willson and Jergens cases, as well as the prior decisions in the 
Blumenthal and Baldwin cases, are erroneous. 4 See the dis¬ 
senting opinion in the Willson case. 

In regard to the application to Section 167 (a) (3) of the 
doctrine of inclusio unius est exclusio alterius made by the 
Board in the Jergens case and taxpayer’s statement in refer¬ 
ence thereto (Reply Br, 4-5), both are erroneous. It is sub¬ 
mitted that the reason, and the only reason, Congress enacted 
Section 167 (a) (3), providing for taxation to the grantor of 
the income from a trust which is or may be applied to pay¬ 
ment of premiums on policies of insurance on the grantor’s 
life, was, undoubtedly, because Congress thought that an ex¬ 
press provision was advisable to cover that unusual situation, 
which Congress wanted to cover, where the grantor could not 
possibly receive, personally, the benefits of the income because 

trustee. In the ease at bar, the trustee was obliged by express provision 
of the grantor’s trust instrument to pay the proceeds of the insurance policies 
to the grantor, personally, or for her direct benefit. 

(c) Section 22 (a) was not raised before the Board in the Willson case. 
Only Section 1G7 (c) was there raised or considered. 

(d) The case of Draco v. Commissioner. 24 B. T. A. 190, relied upon by the 
Board in the Willson case in determining whether the income in excess 
of that required for insurance premiums was taxable to the grantor and 
relied upon by the taxpayer in the ease at bar (Main Br. 27; Reply Br. 3, 
10) is also distinguishable from the case at bar. The grantor in the Drai ‘0 
case was to receive only the income from the corpus to which the accumulated 
income involved was added, as required by the trust instrument. In the case 
at bar, as we have said, the corpus was to be j>aid to the grantor, or for her 
direct benefit. Furthermore, the I)raro case was decided before the statute 
was amended to include income that is being held or accumulated for future 
distribution to the grantor and before the regulations applicable to the year 
1934. one of the years here involved, were promulgated. See Treasury 
Regulations SG. Article 1G7-1. (Respondent's Main Br. 25-27) and the dis¬ 
senting opinion in the Willson case. 

4 The Willson case is pending on the Government's appeal to the Circuit 
Court of Appeals for the Sixth Circuit, and the Jergens case is pending on 
the Government’s appeal to the Circuit Court of Appeals for the Fifth 
Circuit. 
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he would be dead when the proceeds of the policies bought 
with the income were collected. On the other hand, no such 
express provision was or is needed to cover a situation, like 
the one in the case at bar, where the grantor will receive, per¬ 
sonally, or have paid for her direct benefit during her life the 
proceeds of the policies of insurance on the life of her husband, 
if the grantor survives her husband. And it is clear from 
Section 167, its legislative history and interpretation, and the 
regulations promulgated thereunder, that subdivisions (a) and 
(b) of Section 167 were intended to cover, and do cover, all 
situations, including the one involved in the case at bar (in 
spite of the taxpayer’s statement to the contrary in her reply 
brief (p. 6)), where the grantor of a trust may receive, per¬ 
sonally, the income of the trust or have it paid for his direct 
benefit during his life. See Respondent’s Main Br. 6-16. 

Taxpayer’s attempt (Reply Br. 6-8) to gain support from 
Helvering v. Wood , 309 U. S. 344, for her statement, just 
referred to, is vain. 

In the Wood case, although Section 167 had been relied upon 
by the Government in the notice of deficiency and before the 
Board, further reliance thereon was abandoned in the Circuit 
Court of Appeals and the Supreme Court, so that, with the 
exception of Section 22 (a), relied upon in the Supreme Court, 
only Section 166 was involved in the case when it was before 
the Circuit Court of Appeals and the Supreme Court. 

The subject matter, purpose, and language of Section 166 is 
entirely different from the subject matter, purpose, and lan¬ 
guage of Section 167, and what the Supreme Court said in the 
Wood case, in reference to Section 166 (and it is to be noted 
that the taxpayer did not quote all that the Supreme Court 
said in reference to it) has no application to Section 167, as a 
mere reading of the two sections and what the Court said re¬ 
garding Section 166 will show. Section 166 has to do only with 
rights retained by the grantor in the corpus of an irrevocable 
trust. Section 167, on the other hand, has to do with rights 
retained by the grantor in the income from such a trust. 
The Supreme Court in the Wood case merely stated that only 
a power to revest corpus would make the income taxable to 
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the grantor under Section 166 because the words “power to 
revest” were used in that section; that those words are not 
synonymous with, but have an entirely different meaning in 
the law of estates from, the word “reversion;” that the interest 
in the corpus retained by the grantor in the Wood case was a 
reversion; and, therefore, that the grantor was not taxable 
under Section 166. 

From this holding in the Wood case, the taxpayer herein 
(Reply Br. 8). after pointing out that she has, what she calls, 
“only a contingent reversionary interest” 5 in the income, con¬ 
cludes that it would be judicial legislation for this Court to 
hold that the income was being held or accumulated for dis¬ 
tribution to her. the grantor, within the meaning of Section 
167, although during the taxable years in question it was being 
held or accumulated for that very purpose. Such a conclu¬ 
sion is obviously incorrect, insupportable in reason or author¬ 
ity, and nothing more than a restatement, in slightly different 
form, of taxpayer’s old argument in her main brief (p. 22) 
that only accumulated income which is indefeasiblv vested in 
the grantor can be taxed to the grantor under Section 167 (a) 
(1). We answered this argument in our main brief (pp. 14- 
15) and cited authorities in support thereof. Since that brief 
was written, appellate courts have affirmed those authorities 
in which appeals were taken. (See Point I. supra.) An even 
more clearly expressed answer has since been furnished by the 
Circuit Court of Appeals for the Third Circuit in Kent v. 
Rothensies, 120 F. (2d) 476, certiorari denied. October 13, 
1941, reversing the District Court for the Eastern District of 
Pennsylvania (35 F. Supp. 291). whose decision the taxpayer 
strongly relied upon in her main brief (pp. 22-25), but which 
she fails to mention in her reply brief. In the course of its 

5 It should he noted that, as in her main brief (pp. 21-22), she refers only 
to the contingencies upon the happening of which she will not pcrmmlly 
receive the income, and completely ignores the fact that she lias only to 
survive li«*r husband in order to receive the benefit of the income by having 
it used to pay the taxes on her distributive share of her husband's estate. 
Such a iMiyment is the equivalent of a payment direct to her, for reasons set 
forth at length in our main brief (pp. 6-16) under Point I thereof. 
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opinion in the Kent case, the Circuit Court of Appeals for the 
Third Circuit said (pp. 47S-479): 

The district court held Section 1(37 inapplicable be¬ 
cause the grantor does not have a vested right in the 
accumulations. Both the opinion of the district court 
and the argument of the taxpayer stress the point that 
if the grantor dies before the expiration of two years 
from the time the trust income is received by the trustees 
the accumulations are to be distributed, not to the 
grantor, but to others named in the trust. In addi¬ 
tion it is pointed out that some of the accumulations 
might be consumed in a later year to make up the nec¬ 
essary annual payment to the named beneficiary. In 
effect, both the taxpayer and the district court would 
read Section 167 as though it provided that the trust 
income is taxable to the grantor if it “is unconditionally 
held or accumulated for future distribution to the 
grantor. 7 ' 

We find no justification for such a construction either 
in the language of Sections 161 and 167 or in the pur¬ 
pose of Congress in enacting Section 167. Indeed, when 
we consider that Congress was dealing with the prob¬ 
lem of eliminating the use of the trust device as a means 
of avoiding surtaxes we can hardly think that it intended 
to weaken the effectiveness of the remedy it was devising 
by making it applicable only when the right of a grantor 
to accumulations of trust income was vested or uncon¬ 
ditional. To read into the section so restricted a mean¬ 
ing is to destroy its practical utility as a means for 
preventing tax avoidance. 

It is our duty to construe the statutory language as 
written. Nowhere in Section 167 is there any sugges¬ 
tion that the accumulations of trust income must actu¬ 
ally be distributed to the grantor in order to make the 
section applicable. Indeed, even if the right of the 
grantor to the accumulations were absolutely vested 
he would not actually receive them if he died prior to 
the date of distribution. Nor is there any suggestion in 
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the section that the trust income must be held or accumu¬ 
lated exclusively for the grantor. The plaintiff is not 
only one of a number of persons to whom distribution 
may eventually be made but in fact is the presumptive 
taker of the trust accumulations. As a practical mat¬ 
ter. so long as the plaintiff is alive the accumulations of 
the trust income arc for him. And since the Revenue 
Acts are concerned solely with the practical aspects of 
income taxation and not with the question whether the 
right of the taxpayer to the income is conditional or 
unconditional, contingent or vested subject to being- 
divested by death, we think the plaintiff is subject to 
the tax under the language of Section 107 as written. 

We believe that that part of the statement quoted by the 
taxpayer (Reply Br. S-9) from the opinion in Jones v. Norris. 
122 F. (2d) 6.9 (C. C. A. 10th). which says “The question is un¬ 
influenced by the power to revert upon termination” has refer¬ 
ence only to Section 166. for the reasons that (1) not only 
the regulations cited in support thereof are regulations pro¬ 
mulgated under Section 166 but also the cases cited dealt only 
with Section 166. except Commissioner v. O'Keeffe , 11S. F. 
(2d) 639 (C. C. A. 1st), in which Section 167 was also involved, 
although onlv incidentallv. and in which what the court had 

v A* 

to say about a power to revest was said when the court was 
discussing Section 166. and (2) the facts in the Norris case show 
that under no circumstances could the grantor ever get the ac¬ 
cumulated income and that was the reason given by the court 
for its holding that this income was not taxable to the grantor 
under Section 167. If. however, we are wrong in our interpre¬ 
tation of the court’s statement, we submit that the court erred, 
for reasons already given, supra, and in our main brief. 

In regard to the applicability of the Treasury Regulations, 
referred to by the taxpayer (Reply Br. 9). Treasury Regula¬ 
tions S6. and the amendments thereof, were clearly applicable 
to the year 1934. one of the years here involved. They were 
promulgated under the express authority of the Revenue Act of 
1934. It is true that they were not applicable to the year 
1932. the other year involved, but Section 167 of the Revenue 
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Act of 1932, and the legislative history and interpretation there¬ 
of show clearly that the grantor is taxable and the further 
support therefor of Treasury Regulations S6 is not needed. 

The outstanding flaw in the taxpayer’s argument under her 
Point III (Reply Br. 10-14) is that she is there trying to apply 
to the case at bar cases where the grantors had. what has been 
sometimes referred to as “a mere possibility of reverter” under 
which they would not get the income except upon the happen¬ 
ing of extremely remote and highly improbable events.' 5 
whereas, in the case at bar the only event which would have to 
occur before she would receive the income, either construct¬ 
ively or personally, in the event that she was required by law 
to pay the inheritance taxes (R. 20), was that her husband 
predecease her. 

”(a) In tlx* Drum, Willson and Jeryens cast's, referred to by taxpayer 
(Reply Br. 10), the grantors did n«»r even Lave possibilities of reverter in 
the aecnmiilated income bur were to receive only the income therefrom, as 
previously pointed out. supra. 

(b) Borin;/ v. Commissioner, .*17 If. T. A. ITS, referred to by taxpayer 
(Reply Br. 1<M. lias already been discussed by us in our main brief (pp. 
] 5-1(5). 

(c) In McLean v. Commissioner, 41 B. T. A. 505. referred to by taxpayer 
(Reply Br. 10). taxability under Section 10(5. only, was at issue (p. 568). 
but even if taxability under Section 107 had been raised, the fact was that 
the grantor, in order to receive the income would l ave to survive not only 
the life beneficiary, but his daughter and her issue, including her grand¬ 
children. if she had any. and if this daughter made a will he would not 
get the income unless she willed it to him and he survived her. 

(d) In Ayer v. Commissioner. 45 B. T. A. No. 20. referred to by taxpayer 
(Reply Br. 10). only such of the income as was not paid for the support, 
education, comfort, and happiness of the grantor’s son was to be added to 
corpus, and the grantor would not receive the corpus, unless he survived his 
son and the soil’s issue, and if the son wills it to others the grantor would 
not receive it at all. There were five dissents in this cast*, one without 
opinion and the other four on the ground that the income was taxable to 
the grantor under Sect ion KJ7 (a) (2). 

(e) Baker v. Commissioner, 43 B. T. A. 1020. referred to by the tax¬ 
payer (Reply Br. 10). is similar to the Ayer case, supra, except that the 
son had no power to dispose of the corpus by will. 

(f) In Wilson v. Commissioner, 42 B. T. A. 1240. referred to by taxpayer 
(Reply Br. 10-12). the trust instrument for the benefit of the grantor’s 
daughter provided that the grantor, in order to receive the capital gain, 
which was to be added to corpus, must survive bis daughter and if she 
should have issue, he must live until the youngest child attains the age of 
twenty years, or dies prior to attaining that age. At the rime of the 
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No case in the courts or Board, holding the grantor not 
liable under Section 167 (a) (1). has been found wherein the 
only contingency upon which the grantor will receive the 
accumulated income is his survival of one other person. And 
it should be noted that in Commissioner v. Morton, 10S F. (2d) 
1005 (C. C. A. 7th), the grantor had to survive her husband 
three years in the case of one trust and five years in the case 
of the other trust before she would get the proceeds of the 
insurance policies. 

Furthermore, as we pointed out in our main brief (pp. 14- 
Id), the Treasury Regulations and the cases there cited show 
that the accumulated income is taxable to the grantor under 
Section 167 (a) (1), if he is to receive it or the benefit of it, 
at any time or upon the happening of any specified event. 
See. particularly, in addition to Treasury Regulations S6, Arti¬ 
cle 167-1 (Respondent’s Main Br. 25-27), Kaplan v. Commis¬ 
sioner, 66 F. (2d) 401 (C. C. A. 1st), and Graff v. Commis¬ 
sioner , 117 F. (2d) 247 (C. C. A. 7th). In the latter case, which, 
it is to be noted, was decided by the same court that decided 
the Morton case, the court relied strongly, also, on the estate 
tax cases of Helvering v. Hallock, 309 U. S. 106. and Klein v. 
United States, 283 U. S. 231. See also statement as to tax¬ 
hearing before the Board, the daughter had <>ne child who was three years 
old and another child who was one year old. This case is now pending 
on the Government's appeal to the Circuit Court of Appeals for the Seventh 
Circuit. 

(g) In Conmiixxioncr v. Chamberlain, 121 F. (2d) 765 (C. C. A. 2d), 
referred to by the taxpayer (Reply Br. 13). Section 167 was not involved, 
only Section 22 (a). 

(lit In Conmiixxioncr v. Branch. 114 F. (2d) 985 (C. C. A. 1st), referred 
to l»y the taxpayer (Reply Br. 13), Section 167 was not involved, only 
Section 22 (a), and it was there held that the income was not taxable to 
the grantor under Section 22 (a), as construed in the light of ncl coring v. 
Clifford. 3o9 U. S. 331. because (1) the trust would last at least until the 
death of the grantor’s wife and would last longer if she outlived her husband 
and exercised a power of appointment. (2) the grantor in all probability 
will never regain beneficial ownership of the corpus not only because he must 
outlive his wife to do so. but because the wife had the right to extinguish 
this possibility by the exercise of her power to appoint the trust property 
to new uses or by her power to terminate the trust and vest the corpus in 
herself. (3) the Board had found that the income was not taxable to the 
grantor under Section 22 (a). 
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ability under Section 167 in White v. Higgins, 116 F. (2d) 312. j 
318, where the facts are very similar to the facts in the case j 
at bar. 

Taxpayer has erroneously stated (Reply Br. 12) “* * * | 

that the primary beneficiary of the present trust estate was j 
not herself [the grantor] but the estate of her husband.” On i 
the contrary, the trust instrument (R. 10-25) as a whole, and 
Paragraph Fourth thereof, particularly, clearly show that she ; 
was the primary beneficiary of the trust. Paragraph Fourth | 
provides (R. 15-16) that the proceeds of the insurance policies ! 
were to be used to pay the inheritance, succession, transmis- j 
sion, estate and transfer taxes on her distributive share or por- j 
tion of her husband’s estate, or other interest therein, which j 
may be inherited by or devised or bequeathed to her from the j 
general estate of her husband or under the provisions of his j 
will or otherwise, or which she as an heir at law or beneficiary ^ 
of said estate may be liable or required or permitted to pay 
thereon or in connection therewith, or on the right to receive I 
the same, or as a condition to the receipt thereof, including all j 
federal, state, political subdivisions of a state, and foreign state \ 
taxes of the previously described nature. Inheritance and ! 
succession taxes are imposed upon the inheritor or successor, j 
respectively, and not on the estate. Such part of the proceeds | 
as may be used to pay these taxes will, therefore, discharge a j 
legal obligation of the grantor taxpayer and, therefore, be used J 
for her benefit. Douglas v. Will cuts, 296 U. S. 1. Such part ; 
of the proceeds of the policies as may be used to pay estate j 
taxes will also be used for her benefit because such payment j 
will result in her receiving more property than she otherwise i 
would because the estate will thereby be relieved from this j 
obligation and the net distributable estate will be greater by j 
the amount so paid. 

On page 12. and again on page 16. of her reply brief, the j 
taxpayer states that the estate taxes “* * # were a pri¬ 

mary obligation of the estate of her [taxpayer’s] hus- j 
band * * That may be true, but they were not a 

primary obligation of the trust and there is nothing in the 
trust instrument recognizing or permitting payment of the 
estate taxes in preference to payment of the inheritance and 
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succession taxes. Even if they should actually be paid first, 
the payment would be for the taxpayer's benefit, as we have 
previously pointed out. 

The conclusion drawn by the taxpayer (Reply Br. 12) from 
her two statements, just quoted and discussed, is. therefore, 
without foundation in fact or law. 

Turning now to Part IV of taxpayer's reply brief, entitled 
‘‘Economic Benefits" (pp. 14-16). and the question of tax¬ 
ability under Section 22 (a), we observe first that in none of 
the court cases t pp. 14-15) which the taxpayer says (p. 
14 ) ••* * * most closely resemble the facts of the present 

case * * *" was the trust for the benefit of the grantor, as 

was the trust in the case at bar. The cast' that most closely 
resembles the case at bar is Commissioner v. Morton. 108 F. 
(2d) 1005 (C. A. A. 7th). but it was not included in the tax¬ 
payer's list. That case has been fully discussed by us in our 
main brief and in this brief. 

In reference to the taxpayer’s statement (Reply Br. 1 (i) that 
the “Board of Tax Appeals * * # has refused to apply 

Section 22 (a) and the doctrine of the Clifford cast* to factual 
situations similar to the present one." the only case at all similar 
on its facts to the case at bar in which the Board lias refused 
to apply Sect ion 22 (a) and the Clifford case, i < J< r</< ns x. Com¬ 
missioner. decided May 2s. 1941. in an unreported memoran¬ 
dum opmioti. That case, as we have previously pointed out. 
supra . is distinguishable from the case at bar because in that 
case the grantor was to receive only the income trom tiie pro¬ 
ceeds of the insurance policies, whereas, in the case at bar. the 
grantor was to receive the proceeds themselves, either person¬ 
ally or constructively. It was on the ground that the grantoi 
retained no rights in the corpus that the Board refused to apply 
Section 22 (a) and the Clifford case. See Appendix, intro, tor 
that part ot the opinion ot the Board in t lie ./# rye ns case deal¬ 
ing with taxability under Sect ion 22 (a ). which was not quoted 
in full by the taxpayer. (Reply Br. 4.) Moreover, we believe 
that the Board was wrong on this point, as well as on the ques¬ 
tion of taxability under Section 167 (a ) ( 1 ). because the income 
of the trust was being used for her benefit in that it was being 
used to purchase property from which she would get the income 
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and she, therefore, remained in substance the owner of the j 
income of the trust. Douglas v. Willcuts, 296 U. S. 1 . 

Taxpayer (Reply Br. 16. second paragraph) misconstrues our 
argument under Section 22 (a). A short summary of our argu- ! 
ment under that section seems, therefore, to be required. 

We believe that Section 22 (a) makes the income from the j 
trust in the case at bar taxable to the grantor under either the i 
doctrine of Douglas v. Willcuts, 296 U. S. 1. or the doctrine of j 
Helve ring v. Clifford, 30S U. S. 331. 

The doctrine of the Douglas case is that, where the income of j 
a trust is used for the benefit of the grantor, he remains in sub¬ 
stance the owner thereof and is taxable thereon under Section 
22 (a). In the case at bar. the income of the trust is being I 
used, during the taxable years involved, to purchase property j 
for the grantor and it is. therefore, being used for her benefit j 
during those years. She. therefore, remained in substance the 
owner of the income and is taxable thereon under Section 22 j 
(a). The fact that the income is not being used to discharge j 
a legal obligation of the grantor, as was the case* in the Douglas 
ease, is immaterial because the benefit to her is just as great as 
it would be if it were used for such purpose. See dissenting 
opinion in It illson v. Commissioner, 44 B. T. A. ’>S3. Further¬ 
more. it should be noted that the proceeds of the insurance j 
policies may be used to discharge a legal obligat ion of the grant- j 
or for they may be used to pay inheritance or succession taxes 
and such taxes t-b+*y are legal obligations of the grantor. In j 
these trust cast's, it is not what actually is done pursuant to the | 
trust instrument, but what may be (lone thereunder. Coin- j 
mission! r v. Brou'ii < (A. A. 3d), decided September 4. 1941. 
not yet officially reported but may be found in 1941 C. ('. li.. ; 
\ ol. 4. par. '.*667: Boll ms v. H < I i'i /■/ ng, 92 F. ( 2d ) 390. cert a >rari 
i ienied. 302 l . S. 763. 

i ho doctrine ol II< I v< ring v. f liffonl,’.H)s 1 , >. 331. i- that, 
if the grantor of a trust, even though he parts with the legal 
title to the trust property, retains sufficient economic benefits 
ol ownership ol the corpus to be treated as the owner thereof. ! 
he will be ><> treated under Section 22 (a) and be taxed under I 
that section on the income of the trust. In the case at bar. ] 
the income tiom the corpus is being devoted during the tax- j 
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able years involved to the personal benefit of the grantor in 
that it is being used to purchase property for herself. That 
economic benefit of ownership of the corpus, we believe, is 
quite sufficient, in itself, to treat the grantor as the owner 
of the corpus for the purposes of Section 22 (a). And in view 
of it, the fact that the trust was not for a short term and the 
grantor retained no powers of management or control during 
the term of the trust is immaterial, even though in the Clifford 
case the trust was for a short term and the grantor, as trustee, 
had powers of management and control. It should be remem¬ 
bered that in the Clifford case the income was not being used 
for the grantor’s benefit but was paid to others for their exclu¬ 
sive benefit. It is admitted that the opinion in White v. Hig¬ 
gins, llfi F. (2d) 312 (C. C. A. 1st), where the facts were quite 
similar to the facts in the case at bar. does not go quite so far 
as to say that if the trust is not for a short term and the grantor 
retains no control during the term of the trust, the income is. 
nevertheless, taxable to the grantor under Section 22 (a), be¬ 
cause that opinion refers to the fact that, through the grantor's 
power to remove the trustee and appoint himself in its place, 
the grantor retained certain powers of control and manage¬ 
ment. 7 Nevertheless, the opinion does emphasize the fact that 
the grantor, like the grantor in the case at bar. was applying 
the income to pay premiums on policies of insurance on the 
life of her husband, the proceeds of which, in the Higgins case, 
will be paid to the grantor, if living upon the expiration of 
three years after her husband’s death, and, if she does not sur¬ 
vive her husband, as she should appoint by will to members of 
her family. That fact alone, we believe, was sufficient to sus¬ 
tain taxing the income to the grantor under Section 22 (a) and 
the Clifford case. 

7 Set*, however, the Inter case of CouuitinxiOurr v. IIS F. (2d) 

(539 (C. A. 1st), deckled by the same court which decided the Jlif/yinx 
case, wherein the trust was to last for fifteen years and the grantor retained 
no powers of control or management during the term of the trust. The 
court wits there of the opinion that the grantor might l»e taxable on the 
income under Section 22 (a) and the Clifford case, and remanded the case 
to the Board for determination of that question. 
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As we said at the oral argument, the taxpayer could have 
accomplished the same purpose for which the trust was created 
without creating it. If she had not placed the bonds in trust, 
she could have, herself, clipped the coupons thereon, cashed 
the coupons, paid the premiums on the policies of insurance 
on the life of her husband, and. when he died, collected the 
proceeds of the policies and paid the inheritance and other 
taxes on her distributive share of her husband's estate. So 
far as similar taxes on the distributive shares of her children 
and step-children in her husband’s estate (which were to be 
paid only in the event that she predeceased her husband) are 
concerned, she could have provided in her will that the bonds, 
or other property belonging to her of a value equivalent to 
their value, be held until the death of her husband and that 
the income therefrom be used to pay the premiums on the 
insurance policies and. upon the death of her husband, that 
the policies be collected and the proceeds thereof, together with 
the proceeds from the sale of the bonds or other property, be 
used to pay the inheritance and other taxes on the distributive 
shares of her children and step-children in her husband’s estate. 
Thus, no motive or purpose, personal or business, other than 
the avoidance or reduction of income taxes, is shown and. 
where no business purpose of a transaction claimed to be non- 
taxable or to entitle the taxpayer to a reduction or exemption, 
other than an avoidance or reduction of taxes, is shown, it 
is not the sort of transaction intended by the revenue act, 
and this is true even though the transaction has all the elements 
required by the statute. Gregory v. Helvering, 293 U. S. 465; 
Higgins v. Smith, 30S U. S. 473. See also, Griffiths v. Com¬ 
missioner, 30S U. S. 355. 

In the Higgins case, the Supreme Court said (p. 477): 

The Government may look at actualities and upon 
determination that the form employed for doing busi¬ 
ness or carrying out the challenged tax event is unreal 
or a sham may sustain or disregard the effect of the 
fiction as best serves the purposes of the tax statute. 
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CONCLUSION 

For the reasons given in our main brief and in this supple¬ 
mental brief, we believe that the income from the trust in¬ 
volved in the case at bar for the taxable years 1933 and 1934 
was taxable to the grantor under Section 167 (a) (1) and also 
under Section 22 (a) of the applicable revenue acts. 

Respectfully submitted. 

Samuel O. Clark. Jr.. 

Assistant Attorney General. 

J. Louis Monarch. 

Edward H. Hammond, 

Special Assistants to the Attorney General. 

November 1941. 



APPENDIX 


Jergens v. Commissioner . decided May 28. 1941. by the 
Board of Tax Appeals in an unreported memorandum opinion: 

There remains for examination the more general 
query whether under section 22 (a) the trust income 
used to discharge the premiums constitutes gross in¬ 
come to the petitioner, which means whether she 
retained such economic interest in the income as to 
make her taxable thereon. Regulations 94. article 
1(57-1. puts the matter broadly, but even so. we think 
the petitioner here divested herself “permanently and 
definitively, of every right which might, by any possi¬ 
bility, enable her to have the income, at some time, 
distributed to her. actually or constructively.” and that 
no “benefit of the income inures to the grantor” herein 
and that she does not “enjoy, in substance, such in¬ 
come.” The element of family solidarity and mere 
temporary reallocation of family income, suggested in 
Helvering v. Clifford, 309 U. S. 331. is not. in our 
opinion, involved here. The family solidarity was 
broken by divorce in 1940. The wife-trustor had no 
power to change beneficiaries because of such change in 
the family, or for any other reason. Alienation of the 
grantor's interest in the trust corpus necessary to 
produce the insurance premiums was permanent, not 
temporary. She had no reversionary interest of any 
kind in the life insurance policies, except that as above 
seen she, in the event she survived her husband and the 
insurance proceeds collected then became corpus, would 
during her life receive income therefrom—which we 
have held does not render her taxable upon the income 
paid as premiums. Only the husband could withdraw 
corpus from the trust. The fact that the grantor’s con- 

(17) 
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sent was necessary to withdrawal of the policies seems 
a frail reed upon which to base taxation, for her refusal 
to give such consent could result in no benefit to her, 
except as above considered. We conclude and hold that 
the income utilized to pay premiums was not gross 
income of the petitioner under section 22 (a). 
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ARGUMENT. 

Introduction. 

Petitioner’s original brief filed in this case was filed 
November 30, 1940, and as the law upon the particular 
issue involved has been in a constant state of flux per¬ 
mission was requested and granted at the oral argument 
to file this Reply Brief. 

The Commissioner, to sustain the decision of the 
Board of Tax Appeals, asserted for the first time on ap¬ 
peal that the income from the trust here involved was 
taxable to the grantor under Section 22(a) of the Reve¬ 
nue Acts of 1932 1 and 1934. 2 This argument will be 
answered herein. 

In order to conserve the time of this Court, none of 
the arguments in the original brief of petitioner, which 

1. Act of June 6, 1931, c. 209, 47 Stat. 169, Sec. 22; Tit. 26 U. S. 
C. A. Sec. 22. 

2. Act of May 10, 1934, c. 277, 48 Stat. 680, Sec. 22; Tit. 26 U. S. 
C. A. Sec. 22. 
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Argument. 


fully answer the position taken by the Commissioner, 
will be included herein; but petitioner will develop, in so 
far as additional cases have been decided, each point 
previously briefed. 


I. The Board Erroneously Held That This Case Was 
Governed by the Decision of the Seventh 
Circuit in Morton v. Commissioner. 

Since its decision in the present case the Board of 
Tax Appeals has reaffirmed the BlumenthaF and Bald¬ 
win 3 4 cases relied upon and discussed at length by peti¬ 
tioner. (Original Brief, Pages 10-12, 16). The holdings 
of the Board are to the effect that income of funded life 
insurance trusts utilized to pay premiums on policies in 
force upon the life of the grantor’s spouse are not tax¬ 
able to the grantor under the terms of either Section 
167 or Section 22(a) of the applicable Revenue Acts. 
Willson v. Commissioner, 44 B. T. A. 583 (May 27,1941); 
Jergens v. Commissioner, B. T. A. Memo. Dkt. Nos. 
100491, 101418; C. C. H. Dec. 11,842-B (May 28, 1941). 

The Board’s decision in the Willson case we submit 
is correct; and the attempt by the Board in that opinion 
to distinguish the present case is completely ineffectual. 
The duration of the trust in that case was the joint lives 
of the grantor and her husband, his being the insured 
life. Upon the death of the husband the entire income 
of the trust estate was to be paid to the wife, the original 
grantor, for life. The trustee was authorized to use 
corpus, including proceeds of the insurance policies, “to 
properly maintain and support the (grantor) in the 
manner in which she is accustomed to live.” The income 
of the trust estate exceeded the premiums payable and 
was accumulated in accordance with the terms of the 


3. 30 B. T. A. 591 (1934). 

4. 36 B. T. A. 364 (1937). 


Argument. 
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trust. The Board held that the income utilized to pay j 
premiums upon the policies was not taxable to the j 
grantor: 

“It should be noted that the income of the trust j 
in the instant case was not to be used to discharge 
any legal obligation of the settlor, as was the case ; 
in Douglas v. Willcuts, supra, or the $31,500 indebt¬ 
edness of Lucy A. Blumenthal in the Blumenthal 
case. 

“On authority of Lucy A. Blumenthal, supra, 
and Gail H. Baldwin, supra, we sustain petitioner 
on this point.” 

The Commissioner also attempted to tax the accumula¬ 
tions in excess of the premiums paid, which were added 
to the corpus of the trust estate; but the Board, relying 
on the Dravo ' case, held that as the grantor merely had j 
a possibility of reverter in such accumulations they 
could not be considered as held for “future distribution” j 
to her. 

The Jergens case is similar, in that the wife who 
was the grantor, upon the death of her husband was to 
receive for her life, after the payment of an annuity to 
another, the net income of the trust estate created by 
the policy proceeds and the original trust corpus. Prior 
to the husband’s death all income in excess of a small j 
annuity, trustee’s commissions, taxes and premiums, j 
was to be distributed to the grantor. The Commissioner j 
asserted that the income of the trust used to pay the 
premiums was taxable to the grantor on the authority of 
Section 167 and Section 22(a). 

The Board held that the income was properly tax¬ 
able to the trustee and not to the grantor. It refused to 


5. Fanny M. Dravo v. Commissioner, 34 B. T. A. 190 (1938). Dis¬ 
cussed on page 27 of our original Brief. 
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Argument. 


apply Section 22(a), or the rationale of the Clifford G 
case, and followed the Willson case: 

“* * * We held that neither income used to 
pay premiums, nor income added to corpus, was dis¬ 
tributable to the grantor, and therefore was not 
taxable to her. Moreover, the fact that section 167 
(a) (3) expressly designates the life insurance 
policy involved as one upon the grantor’s life seems, 
under the doctrine of inclusio unius est exclusio 
alterius, to exclude extension of the subsection to a 
policy upon the life of one other than the grantor. 
We hold that section 167 (a)(1), (2) and (3) does 
not here apply. 

“There remains for examination the more gen¬ 
eral query whether under section 22 (a) the trust 
income used to discharge the premiums constitutes 
gross income to the petitioner, which means wheth¬ 
er she retained such economic interest in the in¬ 
come as to make her taxable thereon. Regulations 
94, article 167-1, puts the matter broadly, but even 
so, we think the petitioner here divested herself 
‘permanently and definitively, of every right which 
might, by any possibility, enable her to have the 
income, at some time, distributed to her, actually 
or constructively,’ and that no ‘benefit of the income 
inures to the grantor’ herein and that she does not 
‘enjoy, in sbstance, such income.’ The element of 
family solidarity and mere temporary reallocation 
of family income, suggested in Helvering v. Clifford, 
309 U. S. 331 (40-1 U. S. T. C. Par. 9265), is not, in 
our opinion, involved here * * 

The reference to the doctrine of statutory construc¬ 
tion inclusio unius est exclusio alterius, in the Board’s 
opinion, supra, is particularly illuminating in the light 

6. Helvering v. Clifford, 309 U. S. 331 (1940). See pages 14 to 
15, infra. 
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of the questions addressed to counsel for the Commis¬ 
sioner by this Court at the oral argument. It is sub¬ 
mitted that if the Congress intended that the income 
from such a trust as the present one should be taxed to 
the grantor, Section 167 would have been extended to 
cover the facts here in issue. 

The case of White v. Higgins/ referred to in a foot¬ 
note in the Commissioner’s brief, has been decided since 
the filing of petitioner’s original Brief. In that case the 
decision of the Court was based entirely upon Section 
213 of the Revenue Act of 1924, which is the same as 
Section 22 of the Revenue Acts of 1932 and 1934. The 
Court found the grantor to be taxable under the doc¬ 
trine of the Clifford case, inasmuch as: (1) she was the 
“dominant trustee” who could remove her co-trustee; 
(2) she had broad powers of management, investment 
and sale; (3) she, as trustee, was only liable for “will¬ 
ful default”; and (4) she could, under the terms of the 
trust, surrender the policies at any time, and if she as 
trustee thought her “comfort” would be benefited she 
could pay the entire proceeds, corpus and income, of the 
trust estate to herself. There was thus entire command 
over the corpus and income, in the grantor during the 
taxable year involved. No such powers or rights are 
possessed by the present grantor. 


7. 116 F. (2d) 312 (C. C. A. 1st, 1940). 
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TL There Is No Authority Under the Terms of The 
Revenue Act for Including This Income in 
Taxpayer’s Individual Income. 

The Commissioner argues at length that the legis¬ 
lative history of Section 167 and the Commissioner’s 
Regulations promulgated pursuant thereto are indica¬ 
tive of the fact that the income of the present trust 
should be taxed to the grantor. Neither the legislative 
history of Section 167 nor the sequence of the Regula¬ 
tions adopted pursuant thereto give any solace what¬ 
ever to the Commissioner’s argument. 

On the issue of legislative history, the decision in 
Helvering v. Wood* decided the same day as the Clifford 
case, is most pertinent. In that case the Commissioner 
had sought to tax the income of a “short term” trust to 
the grantor, relying upon Sections 166 and 167 of the 
Revenue Acts. The Court held that as the grantor had 
merely a reversion instead of a power to revest, in the 
taxable year involved, that the income of the trust was 
not taxable to the grantor under Section 166 of the Rev¬ 
enue Act. The restrictive approach made to the problem 
of taxing trust income to the grantor of an irrevocable 
trust is best demonstrated by reference to the opinion 
of the Court: (pp. 346-348) 

“* * * But in his contention that the trust 

here involved is covered by § 166, petitioner points 
out that there is no practical difference between a 
revocable trust and one certain to be terminated 
soon. And he argues that it would not be sensible 
to impute to Congress a purpose to impose the tax 
when the grantor has an executory power to revest 
title in himself but to withhold the tax when the 


8. 309 U. S. 344 (1940). 
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grantor, by provisions in the trust deed, has already 
exercised that power. 

“Our difficulty lies not in an inability to see 
the similarity of those situations but in being able i 
to say that Congress treated them the same under 
§ 166. A power to revest or revoke may in economic 
fact be the equivalent of a reversion. But at least 
in the law of estates they are by no means synony- j 
mous. For, generally speaking, the power to revest 
or to revoke an existing estate is discretionary with 
the donor; a reversion is the residue left in the 
grantor on determination of a particular estate. See 
Tiffany, Real Property, 2d ed. § § 129 et seq., § § 316 
et seq. Congress seems to have drawn § 166 with 
that distinction in mind, for mere reversions are ! 
not specifically mentioned. Whether as a matter 
of policy such nice distinctions should be perpetu- j 
ated in a tax law by selecting one type of trust but j 
not the other for special treatment is not for us. 
We have only the responsibility of carrying out the 
congressional mandate. And where Congress has 
drawn a distinction, however nice, it is not proper j 
for us to obliterate it. * * * The legislative his¬ 
tory corroborates this conclusion. When the 1934 
Act was before the House Committee, the Treasury 
recommended that incomes from short-term trusts 
and from revocable trusts should be taxable to the 
creator. The Congress adopted the latter by an ap¬ 
propriate amendment to S166; but it did not select 
the former for special treatment. When such clear I 
choice of ideas has been made in the drafting of a 
specific provision of the law, its language must be 
taken at its face value. Sec. 166 is therefore not 
applicable to this trust since respondent is given no 
power to recall the corpus. He or his estate gets it 
at the end of the term, on the death of his wife, or 
on his own death—whichever is the earliest.” 


I 
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In the present case the only interest of the grantor 
in corpus or income was a reversion, (1) if she should 
outlive her husband one year, and (2) if the property 
be more than sufficient to pay taxes owed by his estate. 
Only then, upon this remote and improbable contin¬ 
gency, could any portion of the trust estate be paid to 
the grantor. As the Supreme Court construed Section 
166 to prevent the imposition of a tax upon the grantor 
who possessed an absolutely certain reversion, it is sub¬ 
mitted that this Court should not extend, by what would 
amount to judicial legislation, Section 167 of the Rev¬ 
enue Act to cover the situation of a grantor who pos¬ 
sessed only a contingent reversionary interest. 

In the recent case of Jones v. Norris* the Court 
made a similar analysis of the provisions of the Rev¬ 
enue Act here involved: (p. 9) 

“* * * Sections 166 and 167, and Section 

22(a) all deal with concepts of ownership, but the 
problem of interpretation under Sections 166 and 
167 is quite different from that under Section 22(a). 
Helvering v. Wood, 309 U. S. 344, 60 S. Ct. 551, 84 L. 
Ed. 796. The ambit of Sections 166 and 167 con¬ 
templates a limited purpose to tax income from 
trust property to the grantor. Taxation under 
Sections 166 and 167 is dependent upon the power 
of the grantor to revest the property in himself. If 
by the terms of the trust instrument the power to 
revest is found to exist, the income is taxable to the 
grantor under Sections 166 and 167; if it does not 
exist it is nontaxable to the grantor and taxable un- 
der Section 166 et seq. The question is uninfluenced 
by the power to revert upon termination. Helvering 
v. Wood, supra; Helvering v. Dunning, 4 cir., 118 
F. 2d 341 and Commissioner of Internal Revenue v. 


9. 122 F. (2d) 6 (C. C. A. 10th, 1941). 
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O’Keeffe, 1 Cir., 118 F. 2d 639. Cf. Regulation 86, ! 
Article 166-1; Regulation 94, Article 166-1, and T. \ 
D. 4629 of Regulation 86.” (Italics supplied) 

Thus it is to be seen that the courts have limited 
the application of Sections 166 and 167 taxing income j 
of trusts to the grantor to their specific terms, and have 
refused to apply those Sections to the case where the j 
only interest the grantor has is a possible reversion, 
the present factual situation. 

Moreover, Regulations 77, promulgated under the j 
Revenue Act of 1932, which Regulations were in force j 
during the calendar year 1933, one of the taxable years j 
involved herein, do not purport to cover this case. The 
only pertinent portion thereof reads as follows: 

“Art. 881. Income of trusts taxable to grantor— 

“ (2) Where any part of the income of a trust— 

(a) is, or in the discretion of the grantor or of 
any person not having a substantial adverse inter- j 
est in the disposition of such part of the income may 
be, held or accumulated for future distribution to 
the grantor; * * *” 

| 

Not until the years 1937 and 1938, at least three i 
years after the taxable years involved, did Article 
167-1 (b) of Regulations 86 promulgated pursuant to the j 
Revenue Act of 1934 appear in its present form. There¬ 
fore, the Commissioner’s argument regarding the ap¬ 
plication of these Regulations has no bearing on the 
present case. 10 


i 


10. Cf. Opper dissenting in Willson v. Commissioner, supra. 
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in. No Income Was Held or Accumulated for Future 

Distribution to the Grantor. 

The Commissioner in his brief (Br. 15-16), at¬ 
tempts to cast doubt upon the soundness of the Board 
of Tax Appeals cases relied upon by petitioner. The 
Dravo 11 and Boeing 12 cases have been constantly cited 
with approval by the Board in later cases. The Mc¬ 
Lean 1 * case has been acquiesced in by the Com¬ 
missioner. 14 

In addition to the Willson and Jergens cases, dis¬ 
cussed above, the Board has uniformly held that where 
a grantor retains merely a possibility of reverter in ac¬ 
cumulated trust income, as the grantor of the present 
trust did, such income is not held or accumulated for 
future distribution to the grantor within the meaning 
of Section 167 of the Revenue Acts. Frederick Ayer v. 
Commissioner, 45 B. T. A. No. 26 (Sept. 18, 1941); 
Henry Martyn Baker v. Commissioner, 43 B. T. A. 1029 
(1941); John P. Wilson v. Commissioner, 42 B. T. A. 
1260 (1940). 

The Wilson case is particularly pertinent inasmuch 
as there were two trusts involved, and the Board’s de¬ 
cision clearly indicates what it considers the words 
“future distribution to the grantor” to mean. One trust 
was for a two-year term, the income of which was pay¬ 
able to grantor’s son. The capital gains of this trust 
were accumulated. The trust terminated in the taxable 
year, and accumulated income was distributed to the 
grantor. In a second trust the grantor provided that 
the trust was to terminate upon the death of his daugh- 


11. Dravo v. Commissioner, 34 B. T. A. 190 (1936). 

12. Boeing v. Commissioner, 37 B. T. A. 178 (1938). 

13. Marrs McLean v. Commissioner, 41 B. T. A. 565 (1940). 

14. I. R. B.—1940—38, 1. 
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ter, unless she died leaving issue surviving her, in which 
case the trust was to continue until her youngest child j 
attained the age of twenty; provided, however, that the j 
trust was to terminate at all events at the grantor’s 
death, in which event the income accumulations would 
be distributed to his estate instead of to him. The Board 
held with respect to the first trust that the income was 
taxable to the grantor under Section 167, inasmuch as 
the income was distributed to him in the year involved. 

It stated, however, with regard to the second trust that 
the accumulations were not taxable to him: (pp. 1265- 
1266) 

“As to the 1935 trust for the daughter, the sit¬ 
uation is materially different. The corpus, including 
any and all capital gains which the trustees must 
accumulate, must at some future date vest either 
in the petitioner or his estate. It will vest in the 
petitioner himself only if (1) Cynthia Wilson 
Compton dies without issue during the lifetime of 
the petitioner, or, (2) her youngest surviving child 
attains the age of 20 or dies prior thereto during 
the lifetime of petitioner. And it will vest in peti- j 
tioner’s estate upon (3) the death of petitioner at 
any time. 

“There is not only no reasonable certainty that i 
the corpus will ever vest in the petitioner, but, on j 
the contrary, it would seem that such vesting is not 
reasonably probable. The future life expectancy of 
the daughter is now greater than that of the peti¬ 
tioner. And, even should she predecease him, he 
would not become entitled to the corpus until her 
youngest surviving child reached the age of 20 or j 
died prior thereto. In view of these contingencies, j 
it can not be said that the petitioner has any more 
than a mere possibility of reverter in the corpus. 
This Board and the courts have now definitely estab¬ 
lished that the grantor of a trust is not subject to 
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tax upon accumulated income if his only interest is 
a mere possibility of reverter. William E. Boeing, 
37 B. T. A. 178; J. S. Pyeatt, 39 B. T. A. 774; Gene¬ 
vieve F. Moore , 39 B. T. A. 808; Christopher L. 
Ward, supra. It is our conclusion that such interest 
as petitioner retained in the property of the 1935 
trust was not of sufficient substance to justify a rea¬ 
sonable expectation that he will ever benefit by the 
accumulations of the income thereof. 

“As already pointed out, however, the corpus 
must vest in petitioner’s estate, if not in petitioner 
himself. Because of this fact, counsel for respond¬ 
ent concludes that the situation falls within the 
scope of section 167, a conclusion with which we 
do not agree. The wording of that section is ‘for 
future distribution to the grantor.’ Nowhere is 
there any mention of ‘or his estate’, the additional 
scope which counsel for respondent would impute 
to the section.” 

The Wilson case is even stronger for the Govern¬ 
ment upon its facts than the present case, inasmuch as 
the accumulations there involved must at all events be 
distributed either to the grantor or to his estate. In 
the present case, if Mrs. Phipps should predecease her 
husband no accumulated income, if it can be said that 
accumulated income existed in the present trust estate, 
would ever be distributed to her or to her estate. Even 
if she were to survive her husband it is to be remembered 
that the primary beneficiary of the present trust estate 
was not herself but the estate of her husband. There¬ 
fore, if his estate taxes exceeded the amount of the 
trust estate corpus, all proceeds of the trust would be 
utilized to pay those taxes which were a primary obliga¬ 
tion of the estate of her husband and she would receive 
nothing. 
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The courts have followed the Board of Tax Appeals 
and have held that where the grantor has only a possi¬ 
bility of reverter in accumulated trust income, such in¬ 
come is not taxable to the grantor. Commissioner v. 
Chamberlain , 121 F.(2d) 765 (C. C. A. 2nd, 1941); cf. 
Commissioner v. Branch, 114 F. (2d) 985 (C. C. A. 1st, 
1940). 

The insuperable difficulty of attempting to evaluate 
the chance of a grantor to receive accumulated income 
from a trust estate in which the grantor has reserved 
a possibility of reverter should of itself, even though the 
statute purported to cover such income which Section 
167 does not, lead this Court to hold that such income 
is not taxable to the grantor unless distributed to the 
grantor. 

The case of Helvering v. HaTLock, 309 U. S. 106 
(1940), in which the Supreme Court held that a possi¬ 
bility of reverter was part of the decedent’s gross estate 
for estate tax purposes presents an entirely different 
picture, inasmuch as the value of the interest outstand¬ 
ing upon the death of the taxpayer can be computed. 
Indeed, recently the Court of Claims in the case of Cen¬ 
tral National Bank v. United States, — F. Supp.— (Octo¬ 
ber 6, 1941), has held that the value of the property in 
which the decedent possessed a possibility of reverter is 
to be reduced by the value of the outstanding interests 
at the time of the decedent’s death. In the present sit¬ 
uation, as the grantor is still alive during the taxable 
year the possibility of survivorship could not be com¬ 
puted with any exactness. It is submitted, therefore, 
that the income from such trusts in which the grantor 
has merely a remote possibility of reverter is properly 
taxable under Section 161 as income which is “accumu¬ 
lated in trust for the benefit of * * * unascertained 
persons or persons with contingent interests.” To con- 
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strue the Revenue Acts in any other manner would raise 
serious questions of constitutional doubt, inasmuch as 
a grantor would be taxed upon income even though his 
chance of receiving it might be exceedingly remote. Cf. 
Helvering v. Dunning, 118 F. (2d) 341, 345 (C. C. A. 4th, 
1941). 


IV. Economic Benefits. 

The Clifford case has been correctly abstracted in 
the Commissioner’s brief (Br. 17), and from the mere 
statement of that case it is to be seen that the present 
case is not within the scope of that decision. There the 
grantor named himself trustee; here the trustee was a 
corporate fiduciary. There the trust was for a five-year 
term, or for a shorter term if the grantor or his wife 
died in the interim; here the trust is to continue at least 
one year after the death of the grantor’s husband, and 
possibly longer. There the grantor reserved broad 
powers in connection with the investment and manage¬ 
ment of the trust corpus; here the grantor reserved no 
such powers. (R. 20). 

Each decision involving Section 22(a) since the de¬ 
cision in the Clifford case has alluded to the difficulty in¬ 
herent in drawing a line between trusts. However, as 
pointed out by your Honorable Court at the oral argu¬ 
ment, and as clearly recognized by the Supreme Court in 
the Clifford case, such a line must be drawn to prevent 
the taxation of all trust income to the grantor. The 
Circuit Court of Appeals cases which most closely re¬ 
semble the facts of the present case have all denied the 
applicability of Section 22(a) to the income of a similar 
trust. Commissioner v. Branch, 114 F. (2d) 985 (C. C. 
A. 1st, 1940); Jones v. Norris, 122 F. (2d) 6 (C. C. A. 
10th, 1941); Commissioner v. Chamberlain, 121 F. (2d) 



Argument. 


15 


765 (C. C. A. 2nd, 1941); Commissioner v. Jonas, 122 
F. (2d) 169 (C. C. A. 2nd, 1941). 

In the Jonas case the trust, as distinguished from 
the present trust, was a ‘‘term trust”, but the Court re¬ 
fused to tax the income therefrom to the grantor: 
(pp. 170-171) 

“We are referred to no decision taxing a set¬ 
tlor of a trust as the owner of the income where 
the allocation of the income to the trust benefici¬ 
aries has been for a period as long as ten years, 
where neither the settlor nor any member of his 
family has been a trustee, and where no manage¬ 
ment of or control over the investments or over the 
conversion of the principal has been vested in the 
settlor or any member of his family. The only 
resemblance of the case at bar to Helvering v. Clif¬ 
ford, supra, is the retention by the settlor of the re¬ 
version and her ‘reallocation of income within an 
intimate family group’; but here, for double the 
five year period of the trust in Helvering v. Clifford, 
supra, the settlor had no control over the corpus or 
over the disposition of the income other than that 
which lay in the bare possibility that she might be 
called on to select a successor trustee if Samuel F. 
Jacobs should die or become unable to act before 
the trusts ended. We realize that the rule of Helv¬ 
ering v. Clifford, supra, may be extended to cover 
such trusts as these but* unless and until this hap¬ 
pens, we are not inclined to hold the settlor as owner 
of the corpus within Section 22(a), and the income 
of the trust is not to be taxed to her where she has 
parted with both title and control for as long a 
period as ten years and where she at no time was 
under any obligation to support the beneficiaries 
who were both of full age during the pendency of 
the trust after it was extended on April 26, 1932.” 
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The Board of Tax Appeals, as is demonstrated by 
the opinions contained in this Brief, has refused to ap¬ 
ply Section 22(a) and the doctrine of the Clifford case 
to factual situations similar to the present one. 

The Commissioner’s argument, that the grantor of 
this trust estate should be taxed under Section 22(a) 
inasmuch as the trust discharges a legal or moral obli¬ 
gation of hers, is completely fallacious. The primary 
beneficiary of this trust is the estate of petitioner’s hus¬ 
band, and the trust will discharge the obligations of 
the estate of her husband and not the obligations of the 
petitioner. That she had the moral satisfaction of di¬ 
recting the course of the trust property is no further 
reason why the income of this trust should be taxed to 
her. If this argument of the Commissioner is pressed 
to its logical extreme, as attempted in the Commis¬ 
sioner’s brief (Br. 19), the income of every trust would 
thereafter be taxed to the grantor thereof, for the rea¬ 
son that the grantor of the trust estate obtained a moral 
satisfaction by irrevocably parting with his or her prop¬ 
erty and knowing that the trustee in whose hands the 
property was placed would carry out the directions con¬ 
tained in the trust indenture. 

CONCLUSION. 

Section 161(a) taxes to trustees income which is 
accumulated for future distribution to unascertained 
persons or persons with contingent interests. This is a 
fair and logical method of taxing income when the actual 
beneficiary is not known at the time the income is 
earned. We believe that Section 167 must be read in the 
light of, and was not intended to run counter to, the pur- 
• pose disclosed in Section 161; but only purports to tax 
to the grantor income which he specifically reserves for 
future distribution to himself or income which might, 
in his own discretion or in the discretion of a person not 
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having an adverse interest, be distributed to him. To 
tax a grantor upon income which he may never receive 
and which is not subject to any power of his, is not only 
illogical but creates serious doubts as to constitution¬ 
ality. Hoeper v. Tax Commission, 284 U. S. 206, 217, 

76 L. Ed. 248 (1931). 

Under these circumstances, and furthermore be¬ 
cause Section 167 is one which imposes a tax, we submit 
that it is not to be extended to cover situations except 
those coming squarely within its terms. The provisions 
of Section 167 by their terms do not cover a situation 
such as this, where income may or may not be distrib¬ 
uted to the grantor, depending on some remote fortui¬ 
tous event. 

It is submitted that the Board of Tax Appeals was 
incorrect in determining that the income of this trust 
estate was taxable to the grantor under Section 167 (a) 

(1) of the Revenue Acts of 1932 and 1934. It is further 
submitted that Section 22(a) of the Revenue Acts of 
1932 and 1934 has no application to the present case. 

If, however, this Court should be convinced that Sec¬ 
tion 22(a) may apply to the income of this trust estate, 
then the case should be remanded to the Board in order 
that the petitioner may present further evidence on this 

issue. Hormel v. Helvering, .... U. S.. 85 L. Ed. 

651 (1941); Helvering v. Richter, .... U. S., 85 L. 

Ed. 656 (1941). 

! 
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